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Symposium—Current Issues in the Practice of Law
INTRODUCTION

Issues surrounding law practice loom larger today than at
any time in the recent past. The legal profession confronts a
crisis of trust concerning both the effectiveness of those who
currently practice law and the ability of the current system
to efficiently deliver legal services to those who need them. In
recent years, this crisis has been manifested not only by legal
challenges to time-honored rules of professional responsibility,
such as prohibitions against lawyer advertising, but also by

polls showing a decline in trust in our legal system and in the
practitioner.

The bar is reacting to these challenges, sometimes defensive-
ly in response to judicial rulings, but also constructively as it
seeks ways of improving the quality and expanding the avail-
ability of legal services, as well as developing new methods and
forums for resolving disputes. At the same time, some within
the profession question whether some aspects of the drive for
consumerism will undermine time-honored values of the pro-
fession which actually benefit and protect the consumer. This
issue of the Utah Law Review includes several articles address-

ing some of these issues currently confronting the legal pro-
fession.

In addition, as a service to members of the Utah State Bar,
the editors have also included a section on law practice issues and
developments relating most directly to Utah. The individual sec-
tions of this part treat the issues raised by proposals on special-
ization and alternatives to the bar examination. There are also
reports on activities of the bar designed to increase access to
Salt Lake City’s small claims court and on the activities of the

Young Lawyers Section in providing a structure for integrating
new members into the Utah Bar.
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Emerging Changes in the Practice of Law

Louis M. Brown*

I. AN HiSTORICAL INTRODUCTION
A. The Fable of the Telephone

At one time in the practice of law there were no such things as
telephones. Whether or not our history books contain an account of
the effect that the telephone had upon law practice, it seems to me
that the “fable of the telephone” is likely more truth than fiction.!

Before the advent of telephones, all communications between
the client and lawyer were conducted face to face or by correspond-
ence. Presumably most correspondence from the lawyer was marked
“confidential,”’ and certainly all face-to-face discussions were
treated by the lawyer in a strictly confidential manner. It is easy to
imagine the telephone salesman endeavoring to convince lawyers of
the benefits of the telephone, and just as easy to imagine that before
we lawyers would admit this new invention into our law office, we
would insist on carefully considering all the consequences, espe-
cially those relating to our rules of professional responsibility. Thus,
no doubt our first reaction to the possibility of installing a telephone
was a resounding no. The partners in our hypothetical law firm may
even have bolstered our sales resistance by means of a full fledged
memorandum regarding confidential communications. The fact was
that all phone calls had to go through a central operator, who was
in a position to eavesdrop—a fact that might well alarm lawyers
anxious to protect the confidentiality of lawyer-client conversations.
So we could happily shield ourselves from change by sincere refer-
ence to our rules of professional responsibility.

Then one day perhaps a client came to our office and asked if
he might use the telephone. We told him that we had no telephone
and explained why. He understood the reason, but suggested that
the office could do a better job of accommodating his needs. Let us
suppose that the discussion resulted in a partners’ meeting, where
it was decided that the office might install a telephone in the recep-
tion room for the use of clients. Still, we held strictly to the view
that telephones could not be installed in lawyers’ offices.

i

* Professor of Law, University of Southern California Law Center.

1. The fable of the telephone, and the fable of the typewriter which follows, are sup-
ported by research found in V. Raum, Readings in the Changing Practices of the Legal
Profession in the Nineteenth and Early Twentieth Centuries (unpublished research paper on
file with the author).
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This worked rather well for a time, until another client com-
mented that it would be a considerable convenience if the law office
were to permit the installation of a telephone in the lawyer’s office.
In that way, the client could communicate from his office to the
lawyer. The client was sensitive to our concern about the principle
of confidential communications, but still pushed forward with the
suggestion that the telephone be installed. After a partners’ meet-
ing, we decided that we could accommodate the client’s wishes be-
cause confidential communications are within the control of the
client. So we installed telephones in some of the lawyers’ offices.
Those who were unconcerned about confidentiality could now tele-
phone us, but the rules of our office remained that we would not use
a telephone to call a client. Of course, it could not have been long
before the suggestion occurred that our attorneys might obtain the
clients’ consent to call them. If the client were to consent, we could
telephone that client directly. And so, in this very thoughtful man-
ner, we came to have telephones in our offices.?

B. The Fable of the Typewriter

At another point in the history of our fictional law office, some-
one acquainted us with a gadget called a “typewriter.” But we were
very familiar with the manner in which legal documents should be
prepared. Important documents were always prepared in manu-
script by persons carefully trained to copy and write with great
accuracy. Our law office had no one trained to operate a typewriter.
That bothered us a little bit. But what bothered us a great deal more
was the fact that there were no cases in the books upholding the
legal validity of documents prepared on a typewriter. The type-
writer salesman assured us that a typewriter would reduce office
costs and that we could easily obtain adequately trained typists. In
fact, he even offered to help train and educate the firm'’s present,
rather efficient scrivener in the use of the typewriter. He pressed
upon us the notion that we might still continue to use the well-tried
methods of copying for important documents, but employ the type-
writer for documents of less importance and for communications of

2. According to one researcher, predecessors to several of New York’s largest firms did,
in fact, resist the innovation of the telephone. At a predecessor of the Cravath, Swaine &
Moore firm, the telephone was installed in the entrance hall and enclosed in a “telephone
closet.” It was several years before key partners would allow extensions on the partners’ desks.
V. Raum, supra note 1, at 22. Similarly, when Mr. Wardwell joined a predecessor.of Davis,
Polk, Wardwell, Gardiner & Reed, in 1898, he found that the only telephone was in the clerks’
office and was to be used only by the experienced clerks. Again, it took some time before
individual phones were installed on each partner’s desk. Id.
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the ordinary sort. Perhaps the firm consulted with some of our
clients and found that they were beginning to use the typewriter.
Even more persuasively, a case was reported in which a typewritten
document was admitted into evidence in a trial. While we eagerly
awaited a decision of the appellate court on this point, we decided
to install one typewriter for certain internal communications and
occasional letters to our clients.?

C. The Fable of the Female Legal Secretary

Accompanying these disturbing technological changes were
shifts in the workforce which these technological changes brought
about. The first competent people in the use of both telephones and
typewriters were those who had been employed in law offices—all
men, of course. But we eventually found that women were claimed
to be competent and efficient operators of both the telephone and
the typewriter. Indeed, as time went on it became more and more
difficult for us to find proficient male typists. This was a very dis-
turbing factor in our law office’s operations. Knowing the import-
ance of the prestige of law offices, and the need for secrecy regarding
the confidential communications, we were, as careful human beings,
mindful of the possible attitudes of our clients. We were especially
concerned about modifying the environment in our office in a way
that might disturb, in any particular way whatsoever, the prevailing
balance. Although some in our office urged that it might be proper
to engage the services of a woman as an employee, we resisted this
temptation on the ground that we had no idea how our clients would
regard such a precipitous change. Furthermore, a few among us
voiced concern because of the prevailing view that women gossip too
much and we were naturally anxious about any potential threat to
the confidentiality of office communications. However, as time went
on our hypothetical firm did allow one of the men in our office to
employ a female secretary, but only after careful scrutiny and assur-
ances that she would undertake her duties with appropriate office
decorum.*

3. Lawyers did, indeed, invest large amounts of time in copying important documents
by hand, frequently using scriveners but sometimes doing the job personally. See V. Raum,
supra note 1, at 13-16. The typewriter, naturally enough, received resistance from older
lawyers. At the predecessor of the Cravath firm, one partner refused to allow the use of
typewriters because “[h]e felt that the clients would resent the lack of personal attention to
their business implied in sending them machine-made letters.” V. Raum, supra note 1, at
17, quoting 1 R. SWAINE, THE CRAVATH FIRM AND ITs PREDECESSORS 449 (1964).

4. The first professional legal secretaries were males, and female secretaries were
strongly resisted in some law offices. For example, in the 1890’s, one of the partners in a
significant New York firm insisted that a recently hired female stenographer be released. New
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D. The Meaning of the Fables

It is easy to smile at the timid accommodation to progress made
by the lawyers of the 1890’s, but present-day counterparts of these
fabled accounts may be unfolding before our very eyes. Resistance
to change appears to be a psychological constant and is apt to be
no stranger to the law offices of the 1980’s.

The material that follows attempts to survey the area in which
change appears inevitable and will likely be resisted; it may well be
a survey of emerging “fables.” Like all surveys, this article is limited
by the breadth of its treatment. It is my intention to identify the
trends and the likely causes of resistance to them, suggest some of
the ways in which these changes might be accommodated, and, in
some cases, point out the pitfalls to be avoided. My purpose will be
served if members of the legal profession are in some measure in-
duced to take a new look at old ways.

II. NEw APPROACHES TO INCREASED PRODUCTIVITY
A. Technological Innovations

The automatic typewriter is common today in many law offices
and significantly speeds up the preparation of documents. But, if
we as lawyers were not tied to the notion that clients must receive
a ribbon copy, we might find additional ways to prepare documents
for even less expense. Documents prepared on the printing press are
as legal and binding as those prepared by the typewriter or by a
scrivener, and where standardized documents are appropriate, these
can be produced most economically by printing. Furthermore, law-
yers might yet decide that, especially for middle income clients, the
best way to produce documents at reasonable cost is to combine the
cut-and-paste techniques with the use of a photocopy machine.
Appearance of a document like the appearance of good clothing can
be important, but there is a cost. We must not forget that the basic
service for which lawyers are paid is the exercise of legal judgment.
In general, we need to be prepared to use technology to perform this
most essential task more effectively and not be alienated because it
alters traditional procedures.

B. Paraprofessionals® and the Fact Gathering Process

Much of the time consuming work done in law offices does not

York’s Cravath, Swaine & Moore employed mainly male secretaries until after World War
II. V. Raum, supra note 1, at 23-24.
5. The literature on legal paraprofessionals has expanded. See, e.g., Symposium on
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directly concern law; rather it concerns facts. Law offices spend a
great deal of time gathering and organizing factual materials. With
this in mind, there are two basic changes occurring within law of-
fices. First, lawyers are concluding that fact gathering and organi-
zation can be accomplished by properly trained non-lawyers.® In
some law offices, this idea may still appear to be as startling an in-
novation as any of the changes appeared to those who resisted in-
novation in our fables. Second, new technology may even further
affect the fact-gathering processes in law offices. The computer has
been used in medical practice as a means of gathering and organiz-
ing facts about patients. The same development is emerging in law
practice. There are certain relatively standardized fact-gathering
operations within law practice which could be accomplished reason-
ably well, and perhaps very well, by programming a computer.” But
you might say—What happens to the lawyer? What happens is that
the lawyer must focus upon the exercise of judgment and the total
decisional processes that accompany the management of the client’s
affairs. Relieved of time-consuming details, lawyers might concen-
trate on the complicated human factors in their client’s problems,
and upon the very complex decisional processes for which their
clients need a lawyer’s counsel.

It may even be that the fact gathering process, especially for
middle and low income clients, can be centralized. Although a com-
puter with such capacities would likely be too expensive to be owned
by individual law offices, the computer fact-finder could be a com-
munity resource, with many law firms buying computer time, much
the way other businesses do today.

C. New Directions in Legal Research

Legal research is an important skill for which law students
receive some training. Rules regarding the practice of law do not
require that legal research be done by a member of the bar, and, in

Legal Paraprofessionals, 24 VaND. L. Rev. 1077 (1971). Bar association interest is evidenced
by activities of the Standing Committee on Legal Assistants, American Bar Association, and
comparable committees in numerous state and local bar associations.

6. The implicit assumption of this observation is that fact work in a law office may be
done by non-lawyers and that fact work does not involve unauthorized practice of law. See
Brown, The Authorized Role of the Legal Assistant, 36 UNAUTH. PrAC. NEWS 9 (1971-72).

However, there is a good deal more we need to know. We need to determine the amount
and nature of such fact work now done in law offices. Even more broadly we should investi-
gate, report, and examine the total activities of non-lawyers in law practice and the division
of work between lawyers and non-lawyers.

7. See 1 CounciL oN LeGAL Epuc. POR PROFESSIONAL RESPONSIBILITY, Sept. 19, 1978, at
1.
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fact, legal research is often done by non-lawyers, such as law stu-
dents. Some law schools have even formalized the research function
through student research units.®

To assist in legal research we invented an extensive system of
indexing and cataloguing. The computer has already become an-
other, more sophisticated, method for indexing and cataloguing
legal materials.’ In the future, the development of the computer to
assist in legal research may lead to more significant changes in our
research habits. Even at the present stage, it would be helpful if we
knew a good deal more about the kind of research that lawyers in
fact do, including both the kinds of matters researched and the time
involved in doing legal research. It may be that studies currently in
process concerning lawyers’ working habits'® will reveal something
of this sort, and may be helpful in designing appropriate new uses
for computers in law practice.

D. Lawyers and Non-Lawyers *

The increasing use of paraprofessionals is part of a general
trend toward a larger ratio of non-lawyers to lawyers in law offices.
With only scant past and current data on the subject being avail-
able, we might discover more about the impact, and the possibilities
suggested by, the growing number of non-lawyers working with law-
yers. I would guess that while the ratio of non-lawyers to lawyers in
traditional practice is about one to one, the ratio now in larger
offices is probably more like two non-lawyers to one lawyer. In some
of the newest law offices in the country, the ratio is more likely five
non-lawyers to one lawyer. The use of non-lawyers in increasing
proportions has the potential of greatly increasing output and lower-
ing costs. Surely our goal should be to move in the direction of
having the lawyer performing increasingly fewer tasks that might be
performed by a non-lawyer, at least if efficient service to our clients
is the goal.

8. See, e.g., Legal Research Programs at Law Schools, 64 A.B.A.J. 1589 (1978) (brief
summaries of such programs, including fees, at eight selected law schools).

9. See generally J. SPROWL, MANUAL FOR COMPUTER-ASSISTED LEGAL RESEARCH (1976)
(describing three current systems for computer-based legal research—Lexis, Westlaw, and
Juris).

10. One such study is reported in AMERICAN BAR FOUNDATION, ANNUAL REPORT 24 (1977):
““This study is an analysis of data drawn from in-depth interviews with lawyers in private
practice to determine what kinds of work modern lawyers are doing and how that work is
organized and carried out.” Id.
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E. Independent Servicing Units for Solo Practitioners

Current figures indicate that about half of the lawyers who
practice in the United States are either solo practitioners or are in
relatively smaller producing units of law practice.!! With the
changes likely to occur in personnel ratio, in technological develop-
ments, and in specialization, what of the country lawyer, the solo
practitioner, and the small law office? There is the risk that these
glorious independent practitioners may find it difficult to compete
against the large law offices.'? All is not lost—there are advantages
to the client who seeks to develop a professional relationship with a
solo practitioner. How do we then safeguard and preserve the
smaller law practice units?

If the competitive existence of the solo practitioner is threat-
ened because the larger law offices have cut costs by increasing non-
lawyer personnel or by implementing technological developments,
perhaps we can rescue the solo practitioner by creating independent
servicing units. The automatic typewriter furnishes something of an
example. If the larger law office can produce documents at lower
cost and better quality because it can afford the complex automatic
typewriter, perhaps there is a need for businesses providing auto-
matic typewriters on a time-sharing basis for small law offices. This
way, the solo practitioner could use automatic typewriters as they
needed them and could avoid investing in expensive equipment. If
the time-consuming fact gathering process is conducted in larger
law offices by paraprofessionals, why not an independent company
of paraprofessionals trained to provide this service for solo practi-
tioners on a piece-work basis? Indeed, lawyers have long been accus-
tomed to the use of independent investigators for some kinds of
factual investigations.

It would take a bit of business ingenuity for some independent
entrepeneurs to organize such businesses to service the legal profes-
sion, and, in fact, this has occurred in some small measure, at least,
in connection with legal research. It could be applied to the prepara-
tion of various documents. Such services could also be provided in
connection with law office administration. One can imagine a per-

11. In 1970, of the 236,085 lawyers in private practice, 118,963 were engaged in individ-
ual practice. BUREAU OF THE CENsus, U.S. DEP'T. o COMMERCE, STATISTICAL ABSTRACT OF THE
UNrTED STATES: 1977, 181 (98th ed.).

12. If the solo practitioner is to compete with large offices, he must find ways to obtain
some of the advantages that size affords. For a rough “blue-print” using the model of larger
offices to develop legal service producing units for moderate income clients, see Brown, Law
Offices for Middle Income Clients, 40 CAL. St. B.J. 720 (1965). See also B. CHRISTENSEN,
LAwWYERS FOR PEOPLE OF MODERATE MEANS 205-24 (1970).
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son setting himself up as an independent contractor in law office
administration with a view to administering several different small
law offices. Presently computers are being used by law offices for
certain purposes like internal accounting. What needs consideration
is the expansion of our current ideas of independent units to service
law offices.”® This may not always be an easy road for independent
contractors or for lawyers, but it could be the kind of development
that can preserve the viability of solo practitioners.

III. THE STRUCTURE OF THE LAwW OFFICE
A. People in the Law Office

There are some legal developments that may come under the
heading of sociological or humanistic changes. Some of these are
occurring within law offices. In smaller offices we are familiar with
the distinction between lawyers and non-lawyers, and in larger
offices, we discover that lawyers are classified as either partners
or associates. In even larger firms, lawyers are further divided into
categories of partners and categories of associates. These categories
or stratifications are apparent not only in the monetary compensa-
tion, but also in certain status symbols like position of one’s name
on the letterhead, size of an office, physical location within the
office, and management inter-relationships." Something of the
same kind of sociological structuring occurs among non-lawyers in
law offices. The developing scene needs to accomodate to two other
sorts of individuals whose status structure within law offices has yet
to be fixed.

1. The Status of the Paraprofessional—The legal paraprofes-
sional or legal assistant stands somewhere between the legal staff
and the non-legal staff. Recently there has been much discussion
and considerable effort directed toward educating and training indi-
viduals to perform certain tasks traditionally performed by lawyers.
By developing various skills, especially fact gathering skills, these
individuals can, it is hoped, reduce the costs of operations in law
offices. The oft-repeated comment is that lawyers may be pricing
themselves out of the market and must find ways to reduce the costs

13. Additional data on the uses by lawyers of independent contractors would be helpful.
Lawyers now employ process servers, investigators, probate assistants, accountants, and
various sorts of research organizations. In connection with incorporation, and perhaps related
activities, there are at least two independent companies which serve the legal profes-
sion—U.S. Corporation Service and Prentice-Hall Corporation Service.

14. For a study of the relationships within large law firms, see E. SMIGEL, WALL STREET
LAWYER: PROFESSIONAL ORGANIZATION MAN? (1969).
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of legal services. While the employment of paraprofessionals may
reduce costs, it may also present some problems with respect to the
human environment of the law office. The sociologist interested in
status structures would inquire about the status of the paraprofes-
sional relative to others within the law office group, especially when
some lawyers can still be heard to say that they will not employ
paraprofessionals because of possible adverse reactions of clients.

2. The Status of the Specialist—Perhaps less severe, but nev-
ertheless of some importance, is the growing pressure in the direc-
tion of recognized specialization within law practice. Specialization
is a development that has attracted considerable interest. Histori-
cally, members of the bar could hold themselves out as specialists
only in the fields of admiralty, trademark, and patent law.!® The
Code currently permits other specialties when authorized and ap-
proved by the entity responsible for the supervision of lawyers under
state law.'* Although the adjustments to lawyer specialization are
likely to come relatively easily, we must be aware of the possible
effect of specialization on the structure of a law firm.

B. Insured Legal Opinions

With cost-cutting in mind, some non-lawyers have developed
alternative enterprises which accomplish some of the activities that
go on in law offices."” Lawyers tend to call this competition with
lawyers, and indeed that is precisely what it may be. One example
is the use of title insurance policies, which has replaced the older
methods of lawyers’ opinions rendered after a real property title
search. Some of us assert that title insurance policies are usually
better, cheaper, more rapid, and financially more secure than law-
yers’ title searches. It is conceivable that there will be organizations
established to convert the traditional legal opinion into an
“insurance policy,”’'® thereby further revising the use made of law-
yers. It is conceivable that, for some purposes at least, a business
could be set up to insure the tax consequences of a transaction.” We

15. ABA Cobe or ProressioNAL ResponsiBLITY EC 2-14.

16. Id. DR 2-105(A)(4). See generally SPECIAL COMMITTEE ON SPECIALIZATION, ABA,
LEGAL SPECIALIZATION (1976).

17. These activities include: estate planning, insolvency counseling, do-it-yourself di-
vorce assistance, and claims adjusting.

18. See Brown, Preventive Law: Insured Legal Opinions, 36 CAL. St. B.J. 411 (1961),
reprinted in 1961 INs. L.J. 712.

19. An Internal Revenue Service ruling, when obtainable, strongly approximates an
insurance policy. See Brown, From the Thoughtful Tax Man, 48 Taxes 198 (1970). See also
M. AsiMow, ADVICE TO THE PuBLIC FROM FEDERAL ADMINISTRATIVE AGENCIES 127-30 (1973)
(discussing whether governmental administrative agencies should charge fees for advice).
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can have a lawyer’s opinion regarding the validity of a patent. Why
not an insurance policy insuring the validity of a patent? Couldn’t
we insure an opinion that a course of conduct is not a breach of a
contract? We might even consider an insurance policy that gives
financial protection against the possibility that an injunction will
issue if a course of conduct is undertaken.

C. Law Office Administration

The enlargement of the size of law offices in this country sug-
gests the need for developing administrative techniques for law off-
ices. It is no longer uncommon to operate a law office involving one
hundred or more employees.® Even a law office of twenty-five re-
quires somebody to oversee its operations. So little attention has
been given to law office administration that it is nothing short of
remarkable that law offices have grown to their present size.” There
is likely to be a new emphasis on hiring lawyers whose special capac-
ity is law office administration. Although lawyers have always felt
that their special capacities lie in the practice of some aspect of
substantive law, attorneys cannot practice law without being con-
tained within an appropriate organizational structure. We must
come to recognize that law office administration is a function wor-
thy of the highest partnership recognition.? Scarcely, if ever, do law
offices employ young lawyers with a view to developing their skills
in law office administration, and the subject is almost without any
recognition in legal education. Still, it is noteworthy that law office
administration is the main focus of attention of the American Bar
Association’s Section on Economics of Law Practice.

20. In 1969, a work dealing with Wall Street law firms pointed out that they “usually
house their 50 to 126 . . . lawyers and 100 to 230 non-professional workers on three or four
floors in the Wall Street district.” E. SMIGEL, supra note 14, at 206. A good guess is that the
size of many law firms have doubled or tripled since that writing.

21. There are only a few journals in this field. Among them are Law OrricE MaANAGE-
MENT AND EcoNomics and Lecar Economics, produced by the American Bar Association.
Articles concerning law office management also appear occasionally in THE PRACTICAL
LAwYER. Law reviews rarely, if ever, touch the subject. There are, however, several helpful
treatises. H. ALTMAN & R. WewL, How 10 MANAGE YOUR Law Orrice (1978) (looseleaf); Law
Orrice EconoMics AND MANAGEMENT MANUAL (Vol. I, P. Hoffman ed. 1978, Vol. 2, R. Bigelow
ed. 1977) (loose-leaf and current supplement); THE LawyErs HaNDBOOK (rev. ed. 1975);
MANUAL rOR MANAGING THE LAaw Orrice: SysTEMS AND PROCEDURES (1970) (loose-leaf). There
is one law school teaching book. STRONG & CLARK, LAw OFFiCE MANAGEMENT (1974),

22. In business organizations, the highest recognition in status and compensation is
accorded to those who evidence the greatest administrative acumen. Some substantive know-
how is, of course, essential, but such knowledge alone does not demonstrate executive ability.
An interesting research project could be developed around the theme of determining the
backgrounds of those who are the managing partners in law firms.
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D. National Law Offices

We are currently seeing the development of essentially national
law offices, structured to serve clients in a number of different states
and throughout the United States. To some, this emerging develop-
ment may seem as horrendous as did the telephone in the last cen-
tury, but the trend will not likely be reversed. There are already law
firms with branches overseas, and firms with law offices in various
states and in Washington, D.C.%2 Many of the clients of such offices
are interstate and international in character and are better served
by national law offices. If we ever implement a national bar exami-
nation, or some other means of recognizing the right of qualified
attorneys to practice law in all states,” we will have made possible
national law offices in the fullest sense.?

E. The Full Service Professional Office

Our society is constantly growing in complexity. Looked at from
a client’s point of view, it is often difficult to determine what sort
of professional can best assist in handling a problem. Does the client
need a lawyer, a marriage counselor, a psychiatrist, or a social
worker? Does the client need a lawyer, a business advisor, an ac-
countant, or an engineer? Or does the client need something of a
combination of these people? Is it conceivable that there could be
organizational modification of the way in which various profession-
als go about helping individuals in this complex society of ours? Do
we need, can we use, should we have, various sorts of full service
professional offices? Were it not for the obstacle of certain rules of
professional conduct,? we might now have a combination of lawyers
and accountants—or do we have them now in some other form? Is
it better, as we have it now, for a lawyer to refer the client to a
marriage counselor, than it would be for the lawyer and the mar-

23. See Brackel & Loh, Regulating the Multistate Practice of Law, 50 WasH. L. Rev.
699 (1978); Note, Attorneys: Interstate and Federal Practice, 80 HArv. L. Rev. 1711 (1967);
Note, Foreign Branches of Law Firms: The Development of Lawyers Equipped to Handle
International Practice, 80 Harv. L. Rev. 1284 (1967).

24. See Smith, Time for a National Practice of Law Act, 64 A.B.A.J. 557 (1978) (calling
for reciprocity among the states if a lawyer is admitted to the bar in any state).

25. Although firms with offices in more than one state do work on a national scale, they
are restricted by state laws limiting the right to practice to attorneys admitted to the bar of
the respective state. Thus, the flow between offices is not as unrestricted as it might be, and
expansion to new cities frequently involves the need to recruit members of the local bar to
get the branch established.

26. ABA CobpE or ProressioNAL ResponsBILITY DR 3-102 (Dividing Fees with a Non-
Lawyer), DR 3-105 (Forming a Partnership with a Non-Lawyer).
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riage counselor together to set up an office to service the needs of
marriages in trouble?

IV. EMERGING CHANGES IN ATTORNEY-CLIENT RELATIONSHIPS
A. New Attorney-Client Relationships

Shift in traditional lawyer-client relationships may result from
new programs that alter both the way lawyers are paid and the
sources of their fees.”” The changes that are likely to occur will not
affect the lawyer-client relationship directly, but are likely to be
more subtle. We ought not to fear such changes nor seek to deter
their occurrence, but rather to take account of how our law practice
might accommodate, and ecen be improved by, the change that is
inevitable. One such change, group legal services, is not necessarily
a new concept. For many years there have been programs in which
a group of clients have employed the services of a lawyer. This idea
is expanding in the direction of revising the source of the payment
of fees, and may to some extent revise.the emphasis which lawyers
now seem to place upon the services they are rendering.? The expec-
tation is that, for the average client, group legal services may be of
better quality and serve a great many more people.? The related
concept of prepaid legal services, or legal cost insurance, will also
cast a searchlight upon the manner in which lawyers render services
and the fees that they charge for doing so.®

B. Single-Client Lawyers

We may also see some growth in law practice for single clients.
Basically, there are two categories of single-client lawyers: lawyers
employed by the government and lawyers employed as corporate
counsel for a single corporate client. The figures show that in 1970

27. A brief summary of the developments is found in Bates v. State Bar, 433 U.S. 350,
398 (1977) (Powell, J., concurring).

28. Group legal service plans, especially of the prepaid variety, may set standards or
limits with respect to the amount and nature of the legal services. For example, many such
plans provide for an hour or two of consultation per year. The expectation is that clients would
avail themselves of such service and that lawyers would have the impetus to develop more
fully the area of preventive law practice.

29. Testimony of Timothy J. Muris and Fred S. McChesney before the ABA Commis-
sion of Advertising (August 3, 1978).

30. The subject of delivery. of legal services receives some attention in professional
writing. See, e.g., Symposium: Legal Services Delivery Systems for the 1970’s, 4 U. Tov. L.
Rev. 353 (1973). In legal education the subject has not received the recognition it deserves.
See Brown, Delivery of Legal Services—A Stepchild in Legal Education, in 3 NEw DIRECTIONS
IN LEGAL SERvVICES 106 (1978). The efforts of the ABA are evidenced by the establishment of
Consortium on Legal Services and the Public. In a recent speech, Judge Marvin E. Frankel
submitted that the idea of publicly funded legal services for the public should be seriously
considered. M. Frankel, Justice: Commodity or Public Service (Oct. 1978) (reprinted by the
Poynter Center, Indiana University).
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something like about twenty-five to thirty percent of practicing law-
yers were employed by a single client, either the government or
business enterprises.®!

Single-client law practice alters some of the traditional notions
about the practice of law and preserves some others. It preserves the
basic concept of the retainer, that is, an arrangement of compensa-
tion whereby the lawyer agrees in advance not to work for another
client having potentially conflicting interests. On the other hand,
single-client practice raises the question of the independence of the
members of the bar as a practicing profession. A pragmatic response
is that this question ought to have been raised years ago when the
government, of necessity, began employing lawyers. Moreover, so-
ciety and the bar have, generally speaking, gotten along rather well
with such single-client lawyers. Still, changes in the relationship
between lawyers and clients in the mechanism under which lawyers
will be employed, and the method of operations of law offices, may
receive greater attention in the future than they have in the past.

C. Shifting the Burden of Lawyers’ Fees

Perhaps we will see a need to change some of our rules of profes-
sional conduct to accommodate the changing methods of providing
legal services. Public funds have long been used to pay lawyers to
defend individual defendants in criminal cases. The public de-
fender’s office is no longer a novel idea. There are numerous admin-
istrative agencies in local and national government staffed by em-
ployees who are paid by the agencies but who advise private individ-
uals who deal with those agencies. If we expand that notion into
something like an ombudsman idea, we come very close to some-
thing like a full client service funded by governmental funds, at
least with respect to governmental relationships.

The individually or charitably funded legal clinic is now an old

31. Bureau or THE Census, U.S. DEr'T or COMMERCE, STATISTICAL ABSTRACT OF THE
UNrrep States: 1977, 181 (98th ed.) gives the following data, based on the MARTINDALE-
HusBeeLL Law DIRECTORY:

All Lawyers 355,242 124
Lawyers Reporting 324,818 126
Status in Practice
Government 35,803 127
Judicial 10,349 128
Private Practice 236,085 129
Salaried ‘ 40,486 130
Inactive/Retired 16,812 131

The estimated percentage of attorneys working for single employers was arrived at by combin-
ing the figures for government and salaried attorneys.
32. See M. AsiMow, supra note 19.
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and traditional method for providing legal services for people who
cannot otherwise afford such services. In recent years, this concept
has developed into offices sometimes identified as public interest
law offices. Although the purposes and functions of such offices are
different from the old line legal clinic, they often provide the means
for protecting rights which might otherwise go unprotected because
individuals lacked the resources to pay costly attorney’s fees. Public
interest law offices are part of the trend toward viewing basic legal
protection as a fundamental human right.

One can also speculate whether more of our legal fees should
be paid out of public funds. For example, while the traditional rule
in the United States is that each litigant bears his own attorney’s
fees, the losing litigant bears that burden in other legal systems.
Since there are already a number of serious statutory modifications
of the rule that each litigant bears his own costs,* we should con-
sider shifting the burden of payment of attorney’s fees in those
situations where the government itself is the litigating party. In this
situation, the fees for the lawyer representing the government are
paid by the taxpayers. The private litigant must bear his own attor-
ney’s fees even when he obtains a judgment 'in his favor. In such a
case he must not only bear the cost of his lawyer’s fees, but a propor-
tionate share, small as it may be, of the tax monies used to pay the
fees of government counsel. Should we change the rules, or seriously
consider changing the rules, so that the attorney’s fees of the suc-
cessful litigant in certain kinds of government matters, perhaps
criminal cases, are borne, in whole or in part, out of public funds?%

D. A Free Market for Legal Services?

Lawyers have long enjoyed a monopoly on the practice of law,
but that status is increasingly under attack.*® The attack on the

33. See Berger, Court-Awarded Attorneys’ Fees: What is “Reasonable’’?, 126 U. Pa. L.
Rev. 281, 303 n.104 (1977).

34, See Brown, Should the Government Reimburse Taxpayers’ Attorneys Fees in Tax
Litigation?, 45 A.B.A.J. 978 (1959). A recently enacted statute gives a successful defendant
attorney’s fees in “‘an action or proceeding, by or on behalf of the United States.” 42 U.S.C.
1988 (1976). But see Key Buick Co. v. Commissioner, 68 T.C. 2706 (1977) (denying fees to a
victorious taxpayer-petitioner because statutory language requires that the action be initiated
by the government).

35. See, e.g., M. FRIEDMAN, CAPITALISM AND FREEDOM 152-53, 155-56 (1962) (lawyers and
doctors restrict entry to the professions by controlling admission standards for professional
schools and by promulgating rules against unauthorized practice); F. Marks, K. LEswinG &
B. FORTINSKY, THE LAWYER, THE PUBLIC AND PROFESSIONAL RESPONSIBILITY 288-93 (1972); Llew-
ellyn, The Bar’s Troubles, and Poultices—and Cures?, 5 Law & CoNTEM. ProB. 104 (1938)
(unauthorized practice viewed as ‘“‘using the processes of law to define and protect a monop-
oly”); Marks & Cathcart, Discipline Within the Legal Profession. Is it Self-Regulation?, 1974
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bar’s monopolistic status sometimes comes indirectly, from modifi-
cations in both rules of law and procedure, such as the development
of settlement procedures for handling auto accident claims* and no-
fault divorce. A great deal of administrative law practice can now
be handled by non-lawyers.*” Even the settlement of disputes is not
something exclusively within the province of the courts or lawyers.
The growth of arbitration in this century is rather phenomenal, and
there is no requirement in arbitration that lawyers be engaged to
represent clients, or even that the lawyers be the umpires, referees
or judges. Yet, the man from Mars could scarcely distinguish be-
tween the determination of a dispute in arbitration and the determi-
nation of a dispute in the courts.

‘Are we heading for something like a free market in law
practice? A free market would be a situation in which there would
simply no longer be a monopoly on the practice of law. Clients would
have a free choice whether to employ a lawyer or a non-lawyer to
represent them in any matter. We can hope that lawyers would be
sufficiently trained and knowledgeable so that in such a free market
the clients would choose to employ lawyers. Clients now use lawyers
in situations where lawyers are not legally required, for example, in
arbitration proceedings and before administrative tribunals.

In particular, is there any necessity to continue to preserve
lawyers’ monopoly with respect to the giving of legal advice? We
now say that only lawyers may give legal advice, even though we are
far from clear as to what we mean by legal advice. Perhaps some of
us might feel that there ought to be a free market for legal advice
so that bar associations are no longer burdened by the necessity of
policing unauthorized law practice. We may find it advisable to
preserve a monopoly with respect to appearances in court so that the
administration of justice might not be too severely frustrated by the
influx of non-lawyers untutored in the rules of evidence and proce-
dure. Of course, we will still permit non-lawyers to appear in court
on their own behalf.

The designation “attorney at law” could be preserved for those
licensed to have that designation, and the client could choose
whether to employ such a licensed individual or some other person.
This choice is already frequently available to consumers in settings
other than law. For example, one can hire a gardener or a licensed
landscape architect to provide the arrangements of plant life and

Is. L.F. 193, 236 (the license to practice law is interference with “the free flow of services,
information, and exchanges in the market place”).

36. See H. Ross, SerrLED OuT oF COURT (1970).

37. See generally J. Fi1scHER & D. LACHMANN, UNAUTHORIZED PrACTICE HANDBOOK (1972).
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greenery around his house or factory.® Financial statements can be
prepared by certified public accountants, public accountants, book-
keepers, or anybody. If we go to a similar open panel scheme in law,
we must be careful to avoid the risk that the less affluent among us
are opted out of the opportunity to employ the licensed professional.

E. Preventive Law

At the time when telephones and typewriters were first used in
law offices, law offices were almost exclusively places to which par-
ties brought their disputes. Lawyers were, and continue to be, repre-
sentatives for clients in dispute situations. There is, however, an-
other and vastly different area of law practice, although it is largely
in the province of the larger law firms. In the law firm that employs
100 or more people, including lawyers and non-lawyers, it is alto-
gether likely that less than twenty-five percent of those people are
involved in law practice concerning dispute resolution.* The area of
practice in which most lawyers engage is referred to as preventive
law.* Estate planning, corporate acquisitions and mergers, tax
planning, development of real estate transactions, advice and coun-
sel regarding financial matters to corporate enterprises, all involve
the application of legal knowledge and skills to facilitate transac-
tions and to avoid later disputes. With appropriate changes in law
practice, we should in the future see larger amounts of preventive
law practiced for middle and low income clients.*! This trend will
no doubt cause further changes in our methods of producing legal
services, and in the role and function of lawyers and non-lawyers in
the operation of law offices.

When we get more data on what is the most effective use of
lawyers’ services, we may find a different mix than we now believe
exists. The current impression is that clients’ needs are generally
centered on problems that involve legal disputes. We may find,
however, that clients fall into the categories of (a) those who are

38. See CaL. Bus. & Pror. CobE § 5641 (West 1974) (provides for licensed landscape
architects but makes explicit that others may design landscaping plans as well).

39. “[L]ess than one fourth of the lawyers in practice today devote a majority of their
time to litigation . . . .” Rubin, A Causerie on Lawyers’ Ethics in Negotiation, 35 LA. L. Rev.
5717, 578 (1975). While the observation may be correct, Judge Rubin cites no empirical data
for support, and this author has seen no data that suggests the breakdown between litigation
and nonadversarial practice.

40. See generally L. BROWN & E. DAUER, PLANNING BY LAWYERS: MATERIALS ON A NONAD-
VERSARIAL LEGAL ProCESS (1978).

41. As an example, the Beverly Hills Bar Association is currently engaged in a project
to counsel middle and lower income newlyweds about legal aspects of the marriage relation-
ship. See L.A. Times, Oct. 5, 1978, Pt. IV, at 1, col. 3.
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legally well, (b) those who are about to engage in a course of conduct
where legal guidance is or might be appropriate, and (c) those who
are in legal trouble. It may be that for each of these classifications
we need to provide different kinds of legal care.* If so, we may see
the development of new types of legal services for legally well per-
sons and business organizations who would benefit from some sort
of legal health maintenance program, including perhaps periodic
legal checkups and legal audits.® The delivery of preventive legal
services could involve using new office methods and hiring new per-
sonnel in law offices. Someday it may be as usual for business man-
agement to have a periodic legal report as it now is to have periodic
financial statements. Indeed, one can foresee the time when busi-
ness people will look back with amazement on the manner in which
businesses now operate without periodic legal audits or the prepara-
tion of periodic legal status statements.

For both periodic checkup of individuals and legal audits of
businesses we need to develop cost-efficient methods to obtain facts
and to organize them properly for these preventive law purposes.*
In some communities we might computerize and centralize the fact
processes in order to strive for reduced cost and increased profi-
ciency. The computer would be especially useful in corralling the
myriad of legal facts needed for periodic legal audits. Larger law
offices might departmentalize their operations so that fact work
(done by non-lawyers) is distinct from legal diagnosis (done by law-
yers) and legal therapy (done by lawyers assisted by non-lawyers).
Solo practitioners, as we have discussed previously, might benefit
from new enterprises which make the tools needed for such legal
audits, such as computers, available on a time-sharing basis.

F. The Changing Ethical Canons

Recent Supreme Court cases have examined the validity of

42. The analogous field of medical practice has been subjected to such analysis and
criticism. Garfield, A Clear Look at the Economics of Medical Care (1972), reprinted in I..
BrowN & E. DAUER, supra note 40, at 125-33.

43. Information concerning the development of techniques for legal audits and periodic
checkups is collected in L. BRowN & E. DAUER, supra note 40, at 335-58.

44. We have scarcely begun to develop methods to perform periodic review. We need
pilot projects, as well as creative thinking, both to reduce time-consuming operations and to
explore the benefits and detriments of the process. As we presently approach such review,
the fact-finding and fact-organization work (obtaining a legal history of the client and organ-
izing the client’s legal facts) takes large amounts of time. Having specialized personnel (legal
paraprofessionals) perform such work appears to be one way to reduce costs. After obtaining
and organizing such factual information, the next step is the diagnosis to be done by lawyers.
For this we should develop a diagnostic methodology. See Brown, Periodic Checkup: Report
of a Law School Term Paper Project, J. LEGAL Ep. 438 (1978).
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particular canons of the legal profession. More generally, much of
what has been said about possible emerging changes in law practice
stretches or runs counter to our present rules of professional respon-
sibility and the rules regarding unauthorized practice of the law.
Although it was only in 1970 that the ABA revised the Code of
Professional Responsibility, our society is moving so rapidly that we
must always be aware of the need to revise these rules.* The rules
of professional responsibility historically have been more limiting
than they have been directive.”” We may need rules of a more affirm-
ative sort which point out constructively the manner in which law-
yers should practice law. Eventually lawyers may be required to
take affirmative steps to alert clients and potential clients regarding
matters of potential legal consequence. :

The need for a lawyer is frequently not self-evident, especlally
with respect to preventive law matters. The ABA’s current Ethical
Considerations acknowledge that legal problems may not be self-
revealing and often are not timely noticed.® The time is not too far
off when it will be regarded as professionally proper for the lawyer

45. In re Primus, 98 S. Ct. 1893 (1978) (personal letter informing potential client of
possible legal representation by the ACLU held to be constitutionally protected political
expression and hence not subject to a disciplinary rule against solicitation); Ohralik v. Ohio
State Bar Ass'n, 98 S. Ct. 1912 (1978) (direct in-person solicitation by lawyer seeking contin-
gent fee may be prohibited by the rules of ethics); Bates v. State Bar, 433 U.S. 350 (1977)
(newspaper advertising of routine legal services for fixed fees is protected commercial speech
under the first amendment).

Controversy is not limited to restrictions on lawyer advertising and solicitation. For
example, the California Supreme Court recently upheld a trial court’s decision to enforce
California’s version of the ABA’s disciplinary rule that requires an attorney, and the firm to
which he belongs, to withdraw from representing a client when a member of the law firm will
likely need to testify in the case. Comden v. Superior Court, 20, Cal. 3d 906, 596 P.2d 971,
145 Cal. Rptr. 9 (1978). Justice Manuel’s dissent, which was joined by two other members of
the court, argued that courts should disqualify attorneys only when the integrity and effi-
ciency of the judicial process is threatened and should otherwise leave enforcement of discipli-
nary rules to the bar. The Board of Governors of the State Bar of California has subsequently
adopted a resolution to change the rule. L.A. Daily Journal, Oct. 4, 1978, at 1.

46. Even as revised, the Canons have received extensive criticism. See, e.g., Brown &
Brown, What Counsels the Counselor? The Code of Professional Responsibility’s Ethical
Considerations—A Preventive Law Analysis, 10 VAL. L. Rev. 463 (1976) (arguing that the
Ethical Considerations fail to address themselves to the role of the attorney as an advisor in
preventive law matters); Morgan, The Evolving Concept of Professional Responsibility, 90
Harv. L. Rev. 702 (1977) (urging that the Code reflects a consistent misordering of priorities
in protecting the interests of lawyers over those of the general pyblic)..

47. The Code of Professional Responsibility is framed in the negative. Almost all of the
Disciplinary Rules start with ““A lawyer shall not.” The Ethical Considerations are somewhat
more affirmative, but even they fail to give proper direction to the total lawyering process.
See Brown & Brown, supra note 46; Ownbey, The Positive Law Ethic, 38 S. Cav. L. Rev. 421
(1965).

48. ABA CaNoNs oF ProFessioNAL ResponsiLITY EC 2-2.
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to initiate the lawyer-client relationship in appropriate situations.*
Perhaps in the future lawyers will be required to initiate such a
relationship.% :

The means by which members of our profession may take such
affirmative action in the future shock those whose habits and whose
upbringing stems from past or even present notions of professional-
ism. On the other hand, the horrifying spectre of rampant post-
Bates hucksterism may well prove to be as chimerical as our grand-
fathers’ fears about typewriters and telephones. In any event, the
essential objective is not necessarily the preservation of a profession
under traditional rules. The aim should be the improvement of the
legal health of people. The legal profession best serves the public
and hence itself by being concerned primarily with the people we
are here to serve. That service requires us not to be glued to present
day “fables.”

49. See In re Primus, 98 S. Ct. 1893 (1978).
50. See M. FREEDMAN, LAWYERS’ ETHICS IN AN ADVERSARY SYSTEM 113 (1975).






Advertising by Lawyers
Harold G. Christensen*

Lawyers’ attitudes toward advertising generally depend upon
whether they have a satisfactory client base. Those with well-
established practices often find advertising crass if not unethical.
Those without such a client base see a professional obligation to
make legal services available to all segments of society through
advertising.

Opponents of advertising find support for their position in the
historical tradition of the bar, while proponents point to the current
rise of consumerism as the basis for their view.

1. HisTory
A. English Sources

Although it is generally agreed that the traditional ban against
advertising by lawyers originated in England many years ago, there
is disagreement as to how the proscription arose. After noting that
advertising and solicitation are usually treated together, one com-
mentator states:

Both are derived from the common-law crimes of champerty, mainte-
nance and common barratry. Champerty, the most serious of the
offenses, was a bargain in which a party to a civil suit gave the
champertor an interest in the subject matter of the suit if the party
prevailed in exchange for the champertor’s paying the expenses of the
suit. Maintenance was maintaining or assisting a party to a suit by
“frequently stirring up suits and quarrels” and required more than a
single act of barratry. Both advertising and solicitation are obvious
descendants of these crimes.!

Henry S. Drinker, however, maintains that the prohibition
against advertising was a natural outgrowth of the nature of the men
who came to study at the Inns of Court in the early days of the
English bar.? Drinker states that these young men were almost all
sons of wealthy parents and had little interest in the law as a means
of earning a living. They regarded the law as a public service and
“traditionally looked down on all forms of trade and the competitive

* Chairman of the Lawyer Advertising Committee of the Utah State Bar; Partner of
Snow, Christensen & Martineau, Salt Lake City, Utah; J.D., 1951, University of Michigan.

1. Smith, Canon 2: A Lawyer Should Assist the Legal Profession in Fulfilling Its Duty
to Make Legal Counsel Available, 48 Trx. L. Rev. 285, 290 (1970) (footnotes omitted).

2. H. DRINKER, LEGAL ETHics 210 (1953).
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spirit characteristic thereof.”’* Barristers at that time were members
of a select fraternity who met every day, not only at court but at
dinner as well. In this setting, huckstering was considered bad form.
Drinker asserts that it has been a goal of the bar to maintain the
traditional dignity which arose at that time.

These seemingly different explanations for the development of
the advertising ban are not necessarily inconsistent. One author
describes the criminal sanctions regulating the early practice of law
as having arisen out of a concern to preserve the professional charac-
teristics which the practice had acquired earlier in its development.*

B. American Development

The development of the ban on advertising in this country like-
wise is not entirely clear. Drinker believes that the dignity which
surrounded the practice of law in England was carried back to the
colonies by young Americans who had studied in the English Inns
of Court in the late eighteenth and early nineteenth centuries. These
men became the leaders of the American bar, preserving the English
tradition.? ‘

There were, however, no formal rules against advertising or
solicitation in the United States until 1887 when the Alabama State
Bar Association adopted the first Code of Ethics. Rule 16 provided:

Newspaper advertisements, circulars and business cards, tendering
professional services to the general public, are proper; but special
solicitation of particular individuals to become clients ought to be
avoided. Indirect advertisement for business, by furnishing or inspir-
ing editorials or press notices, regarding causes in which the attorney
takes part, the manner in which they were conducted, the importance
of his positions, the magnitude of the interest involved, and all other
like self-laudation, is of evil tendency and wholly unprofessional.®

In 1908, the American Bar Association (ABA) adopted its Can-
ons of Professional Ethics, imposing greater restrictions on advertis-
ing by lawyers.” Of the thirty-two canons originally adopted, one,
Canon 27, dealt directly with advertising. Having been amended
four times, Canon 27’s final form ‘“prohibited the solicitation of
employment by circulars, advertisements, ‘touters,” unwarranted
personal communications, the inspiring of favorable newspaper

3. Id.

4. Comment, Bates & O’Steen v. State Bar of Arizona: From The Court to the Bar to
the Consumer, 9 Loy. Cui. L.J. 477, 478 (1978) [hereinafter cited as Bates & O’Steen).

5. H. DRINKER, supra note 2, at 210.

6. Ala. Code of Ethics Rule 16 (1899).

7. H. DRINKER, supra note 2, at 215.
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comments, publication of photographs or any other form of self-
laudation.”® The use of professional cards, limited types of data in
law lists, and designations of specialties in admiralty, patent, and
trademark law on cards were allowed.’ The original enactment of
Canon 27 has been attributed in part to: (1) fear of increasing com-
mercialization of the legal profession; (2) concern that
‘““‘unscrupulous attorneys were misleading the public through in-
flated claims of legal skills;” and (3) “fear [at that time] of litiga-
tion of causes unpopular to the establishment such as segregation,
landlord-tenant and consumer-manufacturer disputes.”!

In 1928, Canons 33 through 45 were adopted. Two of them dealt
with advertising and solicitation: Canon 40, permitting lawyers to
write articles about the law for non-legal publications (provided no
individual advice was given), and Canon 43, restricting information
which could be given on professional cards.! Canon 43 was later
amended to make it “improper for a lawyer to permit his name to
be published in a law list the conduct, management or contents of-
which are calculated or likely to deceive or injure the public or the
profession or to lower the dignity or standing of the profession.”?
Finally, Canons 28 (“Stirring Up Litigation Directly or Through
Agents”), 33 (“Partnerships-Names’), 45 (‘“‘Specialists’’), and 46
(“Notice to Local Lawyers’’) rounded out the Canons that directly
covered advertising and solicitation.'

By 1969 there were not only forty-seven Canons but also 322
formal and approximately 1100 informal opinions of the ABA Com-
mittee on Professional Ethics interpreting those Canons.' Accord-
ing to one author, the Canons concerning advertising and solicita-
tion, and the hundred-plus interpretations they had generated re-
sulted in ‘“chaotic organization” and ‘‘confusion twice com-
pounded.’’’

To alleviate the confusion, in August of 1969 the ABA adopted
the Code of Professional Responsibility, consisting of nine canons,
each with its own Disciplinary Rules (DR) and Ethical Considera-
tions (EC). The traditional ban on advertising was incorporated in
Canon 2, entitled “A Lawyer Should Assist the Legal Profession in

8. R. Wisk, LecaL ETHics 127 (2d ed. & Supp. 1977).

9. Id

10. Bates & O’Steen, supra note 4, at 479.

11. See H. DRINKER, supra note 2, at 217-18.

12. Id. at 217.

13. See R. Wiskg, LecAL EtHics, 245-57 (1966).

14. See I ABA Comm. oN ProressioNAL ETHics, INFORMAL ETHics OPINIONS (1975); ABA
ComM. oN ProressioNAL ETHics, OPINIONS, No. 323 (1970).

15. Smith, supra note 1, at 292,
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Fulfilling Its Duty to Make Legal Counsel Available.” Under that
heading are thirty-two EC’s and ten DR’s, the first five of which,
DR 2-101 through 105, “carry out the principles of the former Can-
ons and of the opinions on advertising and soliciting.”'* There were
few changes of substance from the prior Canons of Professional Eth-
ics; as before, the rules prohibited advertising except by office signs,
phone number listings, and ordinary business cards.

In 1976, the ABA liberalized DR 2-102(A)(5) and (6) to permit
lawyers to purchase display ads in the yellow pages of phone directo-
ries, advertising specific information such as office hours, speciali-
zations, names of regular clients, acceptance of credit cards, and fee
for initial consultation, and offering to furnish, on request, a written
schedule of fees and an estimate of the charge for a specific service.
These amendments also allowed such information to be included in
reputable, approved law lists, in addition to that data which was
already permitted under the 1969 version."” Only Maine, Michigan,
and Oklahoma have adopted the ABA 1976 amendments.

C. Utah Rules

The first formal ban on advertising by lawyers in Utah ap-
peared in the Rules of Professional Conduct of the Utah State Bar,
which came into effect in 1937."® In 1971, the Code of Professional
Responsibility became effective in Utah," but the Utah State Bar
has not adopted the ABA’s 1976 advertising amendments.

Various reasons have been assigned for the persistence of the
advertising ban. Drinker attributes much of it to the closs associa-
tion which participants in the adversary system still maintain
today. He believes that the professional nature of law practice and
the mutual esteem among lawyers benefit law practice, and con-
tends that “advertising, solicitation, and encroachment on the prac-
tices of others does not tend to benefit either the public or the lawyer
in the same way as in the sale of merchandise.”’?

16. R. WisE, supra note 8, at 127 (footnote omitted).

17. Id. at 133. The clearest example of an approved listing is MARTINDALE-HUBBELL Law
Direcrory (1978).

18. The rules were adopted by the Utah State Bar on May 28, 1936, and approved by
the Utah Supreme Court on May 7, 1937.

19. See text accompanying notes 11-16 supra for a discussion of the Code provisions
dealing with advertising which were adopted in Utah. The Code was adopted May 7, 1970,
and approved by the court on February 19, 1971.

20. H. DRINKER, supra note 2, at 211 (footnotes omitted).
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II. THE BATES CASE AND LAWYER ADVERTISING
A. The Supreme Court Opinion

Whatever the reasons for its persistence, the ban on lawyer
advertising was restricted by the 1977 United States Supreme Court
decision in Bates v. State Bar of Arizona.? In Bates, the Supreme
Court held that price advertising for routine legal services was com-
mercial free speech protected by the first amendment, but rejected
the argument that restraints upon advertising by lawyers, when
imposed by a state supreme court, violate the Sherman Antitrust
Act. :

The narrow holding of the case was that a state may not prevent
the publication in a newspaper of a lawyer’s truthful advertisement
concerning his availability to perform routine legal services for spec-
ified fees.”? The Court emphasized, in fact, that some state regula-
tion of advertising was permissible, noting particularly that false,
deceptive or misleading advertising may be subject to restraint.? In
addition, the Court ennumerated other areas that might be subject
to restraint. Advertising claims of the quality of service, for exam-
ple, are not susceptible of measurement or verification and therefore
may be so misleading as to warrant restriction.? Similarly, in-
person solicitation may provide an opportunity for overreaching and
misrepresentation not present in newspaper advertising.”® The
Court further suggested that a disclaimer to protect consumers
might be required, that use of electronic media for advertising will
warrant special consideration, and that it is conceivable that rea-
sonable restrictions on time, manner, and place of advertising might
legally be imposed.2

B. Reaction to Bates

At its 1977 Annual Meeting, the Utah State Bar amended DR
2-101(b) of the Revised Rules of Professional Conduct of the Utah
State Bar.” The Utah Supreme Court approved the amendment on

21. 433 U.S. 350 (1977).

22. Id. at 384.

23. Id. at 383.

24. Id. at 383-84.

25. Id. at 384.

26. Id.

27. The change added the following language to the old rule:
Provided, however, that a lawyer may advertise in a daily newspaper of general circula-
tion in the area where the lawyer has his office, prices charged for uncontested divorces,
simple adoptions, uncontested personal bankruptcies and change of name and charge
for initial consultation. Such advertisements may include the lawyer’s name, address,
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July 18, 1977. The change was intended as an interim rule to serve
until the newly created Lawyer Advertising Committee of the Utah
State Bar could study the need and desirability of greater relaxation
of the restrictions upon advertising.

It may be argued that the interim rule was drawn more nar-
rowly than the Bates decision’s guidelines.? For example, the in-
terim rule expressly permitted advertisement in newspapers only.
Although Bates involved only newspaper advertising, it can be rea-
sonably inferred from the opinion that limited advertising in any
printed media should be allowed. The Court’s caveats regarding the
place of advertising extended only to in-person solicitation and elec-
tronic media.® ‘

The interim rule also limited advertisement of fees to the
amounts to be charged for uncontested divorces, simple adoptions,
uncontested personal bankruptcies, changes of name, and initial
consultation fees. Bates, on the other hand, stated that only routine
services lend themselves to advertisement and, while the above
mentioned services were listed, the Court’s language did not clearly
limit first amendment protection to only those services.® Finally,
Utah’s interim rule provided that advertisements could include a
lawyer’s name, address, phone number, and office hours, but specif-
ically proscribed claims as to the quality of legal services, the quali-
fications of the lawyer, or the lawyer’s areas of concentration or
specialization, except for the listing of fees for the specified routine
services. Bates impliedly permitted more.*

Following the Bates decision, the ABA appointed a task force
headed by S. Shepard Tate, President of the ABA, to prepare a
recommendation regarding advertising for consideration by the
Board of Governors of the ABA. Two alternative proposals were
considered by the task force. Both permitted dissemination of infor-

telephone number and office hours. Such advertisement shall not make any claims
relating to the quality of the legal services or the experience, training, competence of
the lawyer, or his areas of concentration of practice or specialization, if any, except as
herein provided. The lawyer shall not charge more for an advertised service than the
advertised price regardless of the complexity of the problem or time involved.

28. In commenting upon the restrictiveness of the interim rule, Chief Justice Ellett of
the Utah Supreme Court observed with characteristic humor that it could have been drawn
even more narrowly by permitting advertising only in the Arizona Republic where Bates and
O’Steen placed the ad which brought them into conflict with the State Bar of Arizona.

29. See text accompanying notes 22-27 supra.

30. See 433 U.S. at 372.

31. The Court’s statement outlining the permissible state regulation of lawyer advertis-
ing emphasized that claims about the quality of services may be so inherently misleading as
to warrant restriction. The Court, however, did not make a similar qualification for a mere
listing of areas of concentration or specialization, independent of a fee schedule for routine
services.
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mation about legal services and both allowed advertising by elec-
tronic media subject to authorization by a state’s highest court or
other agency responsible for regulating lawyers’ conduct. They dif-
fered in their approach, however, in that Proposal A adopted a
regulatory perspective and specified the exclusive categories of in-
formation that could be advertised. In contrast, Proposal B was
directive in that it permitted publication of all information not
false, fraudulent, misleading, or deceptive and provided guidelines
for determination of which advertisements were improper.*

The ABA initially approved Proposal A, with radio but without
television advertising. Later, at its 1978 annual meeting in New
York City, it approved television advertising as well. Thirteen states
have now approved both radio and television advertising.®

The Utah State Bar Committee on Lawyer Advertising, which
was comprised of both lawyers and lay members, recommended
adoption of Proposal A with minor changes, but excluded the provi-
sion for use of electronic media. The committee also submitted to
the Utah State Bar a list of designated areas of practice that could
be used by lawyers advertising a concentration area.* The Utah
State Bar adopted the recommendation of the committee, adding a
definition of “print media”* and a form of disclaimer to be placed
at the beginning of the section entitled “Lawyers” in the classified
section of the telephone directory.’ On December 15, 1977, the Utah
Supreme Court adopted the rule and designated areas of practice

32. See ABA Task FORCE ON LAWYER ADVERTISING: PROPOSAL A & ProposaL B (1977).

33. THE NATIONAL LAw JOURNAL, Nov. 13, 1978, at 19.

34. The initial designations were: Administrative Law, Admiralty Law, Antitrust and
Trade Regulations, Appellate Practice, Banking Law, Bankruptcy, Collections, Consumer
Law, Corporation and Business Law, Creditor’s Rights Law, Criminal Law, Divorce and
Family Law, Environmental Law, International Law, Labor Law, Mining Law, Oil and Gas,
Patent, Trademark and Copyright, Pension and Profit Sharing Plans, Personal Injury and
Wrongful Death, Product Liability, Real Property, Securities, Social Security Claims, Taxa-
tion, Trial Practice, Water Law, Wills and Estate Planning, Workmen’s Compensation, and
Zoning Law. ’ )

Attorneys serving on the Lawyers Advertising Committee included John S. Adams, E.
Barney Gesas, L. Brent Haggan, Ray H. Ivie, David S. Kunz, Stanley V. Litizzette, and Peter
Stirba, with this writer as chairperson. Vendra Huber and Roy W. Simmons served as lay
members on the committee.

35. “‘Print media’ means newspapers, trade journals, magazines, or other publications,
the primary purpose of which is other than the publication of information about a lawyer or
small group of lawyers. ‘Print media’ does not include, for example, bill boards, handbills,
brochures, or sound or electronic broadcasts.” Revisep RuLes oF ProFessioNAL CONDUCT OF
THE UTAH STATE BAR DR 2-101(b)(24) (1977).

36. The disclaimer is a general statement explaining to consumers that a listing of areas
of concentration or specialization does not imply agency or board certification, but only a
particular interest in an area of law. It encourages independent investigation by the con-
sumer.
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as recommended by the state bar. Five months later, on May 4,
1978, four additional designations were added: Eminent Domain,
Immigration and Naturalization, Natural Resources, and Public
Land Law. According to the rule, an advertisement may designate
up to a maximum of five areas of practice.”

C. The Actual Impact of the Relaxed Rules

Since relaxation of the ban, advertising by lawyers in Utah has
not been common. An informal survey by this writer reveals that the
largest number of ads in any one newspaper edition is six, two of
which are submitted by regular advertisers.

One 1976 admittee to the Utah Bar began advertising his serv-
ices in a Salt Lake City newspaper after the Bates decision was
handed down in 1977. His early advertisements, following the guide-
lines set by the Bates decision, emphasized his divorce work. Al-
though these advertisements increased the number of divorce cases
he handled, he observes now that people thought that his practice
was limited to divorces. Later advertisements in a local business
magazine, which stressed that he did corporate, partnership, and
real estate work ran for approximately six months without response.
At the least, this lawyer’s experience suggests the need to use con-
siderable care in writing and presenting one’s advertising, lest the
attorney unwittingly narrows the scope of his practice.

The first Utah lawyer to advertise received a sizable response
and plans to continue advertising. He has been practicing since 1973
in the consumer and social issues areas of law practice. He believes
that advertising is good for the image of lawyers, since it makes
them appear more human, and that advertising is part of a move-
ment toward making legal services more accessible to the public.
This attorney also believes radio to be the most effective media,
reasoning that people do not look in the newspaper to find a lawyer.
On the other hand, he would limit his own advertising to radio,
agreeing that if lawyers began advertising on television there would
be serious image problems.

The California State Bar made a study of lawyer advertising,
in which it surveyed a sampling of lawyers known to be advertising.
Of the two hundred attorneys who were advertising, only twenty
said advertising had been productive, while thirty said it had not
been effective. Although one lawyer reported his practice had

37. Revisep Rures or ProressioNAL CoNbuct of THE UTAH STATE BAr DR 2-101(b)(2)
(1977).
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tripled, others claimed that those responding to the ads were look-
ing for “cheap lawyers.”’

About six months after the Bates decision was handed down,
William B. Spann, Jr., the President of the ABA observed:

[W]e see no sign that lawyer advertising has improved public per-
ception of the function and importance of lawyers to American so-
ciety. Nor has it provided potential consumers of legal services with
the broad knowledge needed to use the justice system effectively. Nor
has it appreciably improved the business of most lawyers who have
advertised.®

Nevertheless, he urged bar associations and lawyers to search for
ways to make advertising work, noting a comment by Joseph Sims,
head of the Antitrust Division of the Justice Department, that
“[ilf the bar won’t be responsive to consumer needs, they [con-
sumers] will turn to the government.”® The desire to be respon-
sive to consumer needs, and avoid governmental regulation, led
Spann to appoint a commission on advertising to study advertising
techniques, make recommendations to practicing lawyers about the
most cost-efficient use of their advertising dollars, and to examine
the desirability of institutionalized advertising by bar associations.*

III. THE LAWYER SOLICITATION DECISIONS
A. The Advertising-Solicitation Distinction

Subsequent to Bates, the legal battle over advertising seemed
likely to shift to the validity of the distinction between advertising
and solicitation. Prior to Bates, the proponents of lawyer advertising
argued there was a need to inform the public of the cost and availa-
bility of legal services. The Bates-type advertising of fee schedules
for routine services fits comfortably within the information-delivery
argument. On the other hand, solicitation, such as inducing a per-
son who has one lawyer to change to another, or offering one’s self
as a choice among lawyers, does not fit within this traditional justi-
fication for lawyer advertising, since it goes beyond the mere need
to know the cost and availability of legal services.

Adpvertising, in the information-dissemination sense, is theoret-
ically sound. There are few valid criticisms of a process whereby the
people for whom the laws are made are provided with information

38. L.A. Times, Mar. 12, 1978, § CC, Part 17, at 1.

39. Spann, Time to Recognize the Advertising Realities, 64 A.B.A.J. 5 (1978).
40. Id.

41. Id.
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concerning the whereabouts, areas of speciality, and fees of those
who are available to assist people in the assertion of their rights
under the laws. To allow such advertising is not even radical innova-
tion, for newspaper advertising as in Bates is merely an extension
of a lawyer’s index such as Martindale-Hubbell. The only difference
is that newspaper advertising goes directly to the public while
Martindale-Hubbell collects dust on the managing partner’s book-
shelf.

Unlike advertising of the information-dissemination nature,
solicitation connotes more direct contact between lawyer and poten-
tial client. Such contact increases the dangers of overreaching and
the exercise of undue influence on lay persons and no doubt de-
creases the dignity of the profession. These are the justifications
that have been cited for proscribing advertising and solicitation at
least since the ABA adopted its Canons of Professional Ethics in
1907.

Although the Supreme Court has not recognized a legal distinc-
tion between “advertising’’ and “solicitation,” it is this writer’s view
that the distinction suggests the most workable test for determining
whether conduct constitutes protected commercial speech under the
first amendment. The test should center around the content of the
communication, the size of the group to which the communication
is directed, and its method of transmittal. If the communication
disseminates information to the general public or a large group of
people about a lawyer’s availability, including such items as tele-
phone number, office, address, hours, and areas of specialty, then
it should be generally allowed as appropriate lawyer “advertising.”
On the other hand, in-person communication suggesting the quality
of the lawyer’s work and directed to one person or a small group of
people goes beyond the dissemination of general information and
should be considered unallowable “solicitation.”

Although gray areas may occasionally appear, the test need not
be difficult to apply. Motive would be irrelevant and there would
be no need for a showing of actual overreaching to establish solicita-
tion. It is the likelihood of overreaching or undue influence that is
the basis for the proscription. Any given communication would be
examined simply to see if, in any respect, it went beyond the dis-
semination of the availability of legal services to the general public.
If so, it would not be proper.

The advertising-solicitation distinction, however, has not been
the basis for the approach taken by the United States Supreme
Court since Bates. Instead, the Court has relied on motive as the
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test. If the motive is pure, the in-person solicitation is protected
communication.*?

B. The Supreme Court Opinions

In companion cases decided May 30, 1978, the United States
Supreme Court held that the state may proscribe in-person solicita-
tion for pecuniary gain under circumstances likely to result in over-
reaching, deception, or other improper influence.* However, a state
may not regulate in a prophylactic fashion all solicitation activities
of lawyers simply because there may be some potential for substan-
tive evils. In particular, such regulation is not permitted where non-
profit organizations engage in solicitation as a form of political ex-
pression and association.

In Ohralik v. Ohio State Bar Association,* an Ohio lawyer per-
sonally approached the victims of an automobile accident and suc-
ceeded in obtaining them as clients for prosecution of claims arising
from the accident. Later, both clients discharged him and filed
complaints with the attorney’s county bar association, which ulti-
mately led to his being indefinitely suspended by the Ohio Supreme
Court.*

On appeal the Ohio State Bar Association, and the ABA as
amicus curige, emphasized the dangers of solicitation, including
among other things the “likelihood of overreaching and the exertion
of undue influence on lay persons,” intrusions into individuals’ pri-
vacy, the clouding of the lawyer’s judgment by ‘‘pecuniary self-
interest,” and the debasing of the legal profession.” The appellant
argued that while the state might legitimately prevent fraud, undue
influence, and the like, no specified wrongs had been alleged or
proven in his case. He thus challenged the validity of DR 2-103(a)
and DR 2-104(a) as applied in his case.

Justice Powell agreed with the appellant that the “appropriate

42. See In re Primus, 98 S. Ct. 1893 (1978); Ohralik v. Ohio State Bar Ass’n, 98 S. Ct.
1912 (1978). ‘

43. Ohralik v. Ohio State Bar Ass'n, 98 S. Ct. 1912 (1978)

44. In re Primus, 98 S. Ct. 1893 (1978).

45. 98 S. Ct. 1893 (1978).

46. The Board of Commissioners on Grievance and Discipline of the Supreme Court of
Ohio rejected the lawyer’s claim that his conduct in soliciting the clients was protected under
the first and fourteenth amendments and found that he had violated DR’s 2-103(a) and 2-
104(a) of the Ohio Code of Professional Responsibility which prohibit a lawyer from recom-
mending employment of himself to a non-lawyer who has not sought his advice regarding
employment of a lawyer. The Board recommended public reprimand. The Supreme Court of
Ohio adopted the findings of the Board but ordered the sanction increased to indefinite
suspension. 98 S. Ct. at 1917 & n.9.

47. Id. at 1921.
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focus is on [his] conduct,” but disagreed that ‘“actual proven harm
to the solicited individual” must be shown before a state could
discipline a lawyer who solicits in-person for pecuniary gain.* The
Justice went on to say:

Appellant’s argument misconceives the nature of the State’s in-
terest. The rules prohibiting solicitation are prophylactic measures
whose objective is the prevention of harm before it occurs. The rules
were applied in this case to discipline a lawyer for soliciting employ-
ment for pecuniary gain under circumstances likely to result in the
adverse consequences the State seeks to avert. In such a situation,
which is inherently conducive to overreaching and other forms of
misconduct, the State has a strong interest in adopting and enforcing
rules of conduct designed to protect the public from harmful solicita-
tion by lawyers whom it has licensed.®

Unlike the newspaper advertising in Bates, in-person solicitation is
not “visible or otherwise open to public scrutiny.” In this case, the
circumstances under which the appellant solicited employment
from the accident victims were such that the victims were particu-
larly susceptible to overreaching.®

In In re Primus,® the lawyer was engaged in private practice in
South Carolina and was also affiliated with the American Civil
Liberties Union (ACLU), an organization acknowledged by the
Court to be engaged in litigation involving substantial civil liberties
questions as a vehicle for effective political expression and associa-
tion as well as a means of communicating useful information to the
public. She addressed a gathering of women concerning their legal
rights as persons who had been sterilized as a condition to their
receipt of public medical assistance.

After the meeting, the ACLU told the lawyer that it was willing
to provide legal representation for the women who had been steri-
lized. Upon receiving information that one of the women in atten-
dance at the meeting desired to institute suit against her physician,
the lawyer apprised the woman by mail of the ACLU’s offer. The
letter served as the basis for the South Carolina Supreme Court’s

48. Id. at 1923.

49. Id.

50. Id. at 1924. The Court pointed out that the appellant
approached two young accident victims at a time when they were especially incapable
of making informed judgments or assessing and protecting their own interests. He
solicited Carol McClintock in a hospital room where she lay in traction and sought out
Wanda Lou Holbert on the day she came home from the hospital, knowing from his
prior inquiries that she had just been released.

Id. at 1924,
51. 98 S. Ct. 1893 (1978).
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public reprimand of the lawyer for violating the Canons of Ethics’
prohibition of solicitation.®

On appeal, it was held that application of disciplinary rules for
the lawyer’s solicitation activity violated first and fourteenth
amendment protections for political expression and association as
the lawyer’s actions were undertaken to express personal political
beliefs and to advance the civil liberties objectives of the ACLU. In
addition, the action did not involve undue influence, overreaching,
misrepresentation, or invasion of privacy.

The Court distinguished Ohralik on the ground that Primus’s
action was not undertaken for financial gain and stated that
“[w]here political expression or association is at issue, this Court
has not tolerated the degree of imprecision that often characterizes
government regulation of the conduct of commercial affairs.”s
Thus, while the showing of potential abuse sufficed to justify the
restrictions imposed in Ohralik, the Court required a showing of
actual harm to justify the disciplinary action taken in Primus. The
record in the Primus case did not show that any improper activity
had taken place.*

Justice Powell noted that a state is “free to fashion reasonable
restrictions with respect to the time, place and manner of solicita-
tion by members of its Bar’’*® and may forbid in-person solicitation
for pecuniary gain under circumstances likely to result in solicita-
tion that is in fact misleading, overbearing, or involves other fea-
tures of deception or improper influence. In addition a state “may
insist that lawyers not solicit on behalf of lay organizations that
exert control over the actual conduct of any ensuing litigation.”*

52. A complaint was filed with the Board of Commissioners on Grievances and Disci-
pline of the Supreme Court of South Carolina charging that the sending of the letter was
solicitation in violation of the Canons of Ethics. The Board approved a panel report recom-
mending that the lawyer be found guilty and administered a private reprimand. The Supreme
Court of South Carolina adopted the panel report but increased the sanction to a public
reprimand. Id. at 1897-99.

53. Id. at 1906.

54. The opinion stated:

The record does not support appellee’s contention that undue influence, over-
reaching, misrepresentation, or invasion of privacy actually occurred in this case. . . .
The letter was not facially misleading; indeed, it offered “to explain what is involved
80 you can understand what is going on.” The transmittal of this letter—as contrasted
with in-person solicitation—involved no appreciable invasion of privacy; nor did it
afford any significant opportunity for overreaching or coercion. Moreover, the fact that
there was a written communication lessens substantially the difficulty of policing
solicitation practices that do offend valid rules of professional conduct.

Id. at 1906-07 (footnote omitted).
55. Id. at 1908 (citations omitted).
56. Id.
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The application, however, of South Carolina’s disciplinary rules to
appellant’s solicitation by letter on behalf of the ACLU violated the
first and fourteenth amendments.”

C The Aftermath of Ohralik and Primus

Pressure continues to mount for a rule that would permit any
form of advertising, including solicitation, that is not false, decep-
tive, or misleading. The Justice Department, for example, has
adopted the position that in-person solicitation of specific cases
helps people get information at the time they need it and, thus,
prefers a test of undue influence.*® On August 24, 1978, the Board
of Governors of the California State Bar tentatively approved a
change in its Rules of Professional Conduct to permit in-person
solicitation.® The proposed rule will be circulated for comment. If
finally approved, California lawyers may seek out clients and offer
to represent them in specific cases unless:

1. The statements the lawyer makes are false and mnsleadmg
or tend to confuse, deceive or mislead the client;

2. The potential client is in such a physical, mental or emo-
tional state that he or she would not be expected to exercise reasona-
ble judgment in hiring a lawyer;

3. The lawyer’s approach to the client involves any kind of
intrusion, coercion, duress or harassment;

4. The potential client already has told the lawyer he or she
does not want to discuss the case with the lawyer; or

57. Id. at 1909. Justice Marshall’s concurring opinions in Ohralik and Primus character-
ized the Ohralik situation as a classic example of “ambulance chasing fraught with obvious
potential for misrepresentation and overreaching,” where the lawyer foisted himself upon his
clients and “acted in gross disregard for their privacy.” 98 S. Ct. at 1912, 1925-26 (Marshall,
dJ., concurring). The lawyer’s behavior was objectionable not so much because he solicited
business, but rather because of the “‘circumstances in which he performed that solicitation
and the means by which he accomplished it.”” Id. at 1926. Primus was, by contrast, a
* ‘solicitation’ of employment in accordance with the highest standards of the legal profes-
sion,” in that the lawyer was “acting not for her own pecuniary benefit, but to promote what
she perceived to be the legal rights of persons not likely to appreciate or to be able to vindicate
their own rights.” Id.
Justice Rehnquist concurred in Ohralik, but dissented in Primus, saying:
We can of course develop a jurisprudence of epithets and slogans in this area, in which
‘ambulance-chasers’ suffer one fate and ‘civil liberties lawyers’ another. But I remain
unpersuaded by the court’s opinions in these two cases that there is a principled basis
for concluding that the First and Fourteenth Amendments forbid South Carolina from
disciplining Primus here, but permit Ohio to discipline Ohralik in the companion case.
I believe that both South Carolina and Ohio acted within the limits prescribed by those
amendments, and I would therefore affirm the judgment in each case.
Id. at 1909 (Rehnquist, J., dissenting).
58. [1978] TranE Rec. Rep. (CCH) No. 344 at 5.
59. St. B. or CaL. REP. August, 1978, at 1.



No. 4] ADVERTISING 633

5. The lawyer knows that, or does not check to find out if, the
potential client is already represented by a lawyer.®

Reaction to the proposed revision was intense and varied.*

The Board of Bar Commissioners of the Utah State Bar is not
considering a revision of the Utah Code of Professional Responsibil-
ity in light of the Ohralik and Primus decisions. Neither decision
invalidated the challenged Code provisions, as each turned on the
application of the Code to the particular fact situation before the
Court. Moreover, since those decisions represent the two extremes,
it does not seem profitable to attempt to codify by interpolation all
situations falling within the extremes. It would seem more appropri-
ate for the disciplinary committees to apply the principles enunci-
ated by the Supreme Court while enforcing the existing rules, recog-
nizing that motive, purpose, and setting are important considera-
tions in judging the conduct of practitioners.®

IV. SumMARY AND CONCLUSION

The Bates decision, permitting limited, truthful advertising of
routine legal services, is based upon the sound policy of allowing
dissemination of information to lay persons of the availability and
cost of legal services. Even then, there may in reality be more effec-
tive and legitimate means of educating the public about legal rights
and the availability of lawyers. Bar sponsored classes that inform
consumers of the availability and nature of legal services and edu-
cate them about our legal system may do more good than newspaper
advertisements. To many people, advertising is a way to sell prod-
ucts, not to impart information.

60. Id. at 2.

61. The decision of the California Board of Governors was reached by a vote of 12-6 after
what was described as vitriolic debate. The opponents of the revision said they were
“shocked” and “outraged.” One said that the hospitals would be filled with lawyers waiting
to bribe the nurses to let them be first to contact accident victims. Another reacted: “If we
approve ambulance chasing—and that is just what this is—the profession will be relegated
to the lowest possible level.”

A lawyer member of the California Board of Governors who voted for the proposed rule
said, “It is about time we give the little guy a chance to hussle and get a little business,”
while another described the revised rule as implementing a more particular prohibition
against solicitation than that which existed before. Under the revised rule, he said, “Lawyers
could not go to the scene of accidents, to hospitals or to funeral homes.” Several felt that the
Supreme Court had given them no alternative by its decision in Primus. Id. at 1, 6-7.

62. The action of the California Bar appears to be an overresponse to Justice Marshall’s
suggestion in his concurring opinion in Ohralik that professional associations should look to
Ohralik and Primus for guidance in redrafting disciplinary rules that must apply across a
spectrum of activities ranging from clearly protected speech to clearly proscribable conduct.
See 98 S. Ct. at 1907 (Marshall, J., concurring).
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In the area of lawyer solicitation, this writer would prefer a rule
that would permit states to prohibit solicitation, as traditionally
distinguished from advertising.®® A major problem with the Su-
preme Court’s approach in Ohralik and Primus is its difficulty of
application. Motive is often hard to judge, particularly after the
fact, and a lawyer subjected to disciplinary action for solicitation
will no doubt rationalize his motives and attempt to analogize to
Primus. Under the Supreme Court’s approach, clear examples of
“ambulance chasing,” as in Ohralik, will be prohibited, but more
clever and subtle methods of solicitation will likely be condoned.

To allow advertising but disallow solicitation would not violate
the constitutional guarantee of free speech. The sanction against the
lawyer in Ohralik was upheld not because actual overreaching or
other adverse consequences occurred but rather because the lawyer
solicited employment for pecuniary gain under circumstances likely
to result in adverse consequences. Solicitation, as distinguished
from advertising, is fraught with adverse consequences in whatever
form it takes no matter how pure the lawyer thinks his or her mo-
tives are. Further, the Court in Ohralik over-emphasized pecuniary
gain as an impermissible motive while virtually taking for granted
in Primus that the motive associated with asserting civil rights is
allowable. It may well be that the lawyer whose motive is pecuniary
gain will render more competent and objective service than a lawyer
submersed in politics, whose motive is to promote the civil rights of
his client. In any event, the only predictable result of solicitation is
an increase in litigation in what is already the world’s most litigious
society.

It seems, however, that the traditional ban on lawyer solicita-
tions will likely be liberalized. In the future, an important part of a
lawyer’s practice may be bidding on legal work through truthful,
non-laudatory, and non-overreaching offers of representation sub-
mitted in writing to potential clients. For the near future, though,
lawyers will likely continue to be chosen by clients as they are
today—Dby reference from other lawyers and the recommendation of
other clients, business associates, family, or friends.

63. This is the approach adopted in Justice Rehnquist’s dissent in Primus. See 98 S.
Ct. at 1909-12 (Rehnquist, J., dissenting).



Lawsuits: First Resort or Last?
Michael Traynor*

Our affluent society is a fast-breeder of grievances. There is an
- abundance of things to quarrel about. Unfortunately, it has become
a routine maneuver for the quarrelsome to initiate a lawsuit or to
provoke one at the outset of a controversy. It ill becomes us, how-
ever, to reach for the weapons of litigation without regard to whether
their firepower is offset by their capacity for recoiling as well as the
risk of counterfire. Lawyers should be the first to perceive the long-
range disadvantage of premature hostilities, even when their clients
do not. They can remind their clients, when necessary, that litiga-
tion is ordinarily a costly means of last resort. The corollary is that
the first resort should ordinarily be good-faith negotiation between
adversaries and their counsel that might open up avenues to a fair,
equitable, and expeditious settlement.!

For perspective, we can review the disadvantages of litigation
as a first resort, and the causes of its overuse, before proceeding to
consider the alternative of negotiation as a rule or custom.?

* Partner of the firm of Cooley, Godward, Castro, Huddleson & Tatum, San Francisco,
Cal.; J.D., 1960, Harvard University.

1. See L. PATTERSON & E. CHEATHAM, THE PROFESSION OF LAw 115-27 (1971); see also 1
H. HarT & A. Sacks, THE LecAL Process 312-65 (tent. ed. 1958); H. Ross, SerTLED OUT OF
Court 136-75 (1970); T. ScHELLING, THE STRATEGY oF ConruicT 21-52 (1960); Bacon, Of
Negotiating, in CENTURY READINGS IN THE ENGLISH Essay 76 (Wann ed. 1926); Eisenberg,
Private Ordering Through Negotiation: Dispute Settlement and Rulemaking, 89 Harv. L.
Rev. 637-65 (1976); Gulliver, Negotiations as a Mode of Dispute Settlement: Towards a
General Model, 7 Law & Soc’y Rev. 667 (1973); King & Sears, The Ethical Aspects of
Compromise, Settlement and Arbitration, 25 Rocky MTN. L. Rev. 464 (1953); Rubin, A
Causerie on Lawyers’ Ethics in Negotiation, 35 LA. L. Rev. 577 (1975);
Symposium—Negotiation and Settlement, 5 LiTIGATION 1 (1978); Note, An Analysis of
Settlement, 22 StaN. L. Rev. 67 (1969).

On techniques of settlement, see H. BAER & A. BRODER, HOW TO PREPARE AND NEGOTIATE
CASES POR SETTLEMENT, passim (1973); M. WesseL, THE RULE oF REAsoN 125-40 (1976); Arm-
strong, How and When to Settle, 19 Ark. L. Rev. 20 (1965); Brady, The Settlement of
Controversies: The Will and the Way to Prevent Lawsuits, 46 A.B.A.J. 471 (1959); King &
Sears, supra, at 460-62.

2. This article does not explore other methods of dispute processing such as arbitration,
mediation, conciliation, neighborhood justice centers, ombudsmen, dispute avoidance, abne-
gation of rights, criminal plea bargaining, or self-help. See generally Sander, Varieties of
Dispute Processing, 70 F.R.D. 111 (1976); Nader & Singer, Dispute Resolution, 51 CaL. St.
B.J. 281 (1976). Helpful articles on arbitration include Feller, A General Theory of the
Collective Bargaining Agreement, 61 Caur. L. Rev. 663, 745-52 (1973); Fuller, Collective
Bargaining and the Arbitrator, 1963 Wis. L. Rev. 3; Raffaele, Labor Arbitration and Law: A
Non-Lawyer Point of View, 29 Las. L. Rev. 26 (1978). On arbitration as an adjunct to court
procedure, see ch. 743, 1978 Cal. Legis. Serv. 2370 (to be codified in CAL. C1v. Proc. CopE §§
114.10 to .32) (mandatory arbitration of civil actions not involving more than $15,000); N.D.
CaL. Temp. R. 500 (mandatory arbitration of certain monetary claims not exceeding
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I. THose UNBECOMING LAwsulTs

At the outset, potential litigants must quit themselves of any
sentimental picture of the courthouse as an institution of peace and
wisdom that has displaced both outlaws and vigilantes. Perhaps
there never was so much peace and wisdom as we imagine, even in
rural settings. Today the roads to the courthouse are jammed with
unruly traffic,® and the courthouse itself sometimes resembles a -
bureau for the mechanical processing of papers rather than a forum
of justice.

The unbecoming litigation entails heavy costs not only for the
public, but also for the litigants. Would-be litigants should be coun-
seled to understand that facts “that could be quickly agreed to in
dispute negotiation must be laboriously reconstructed” in court.*
Such reconstruction includes not only the investigation, assembly,
and coherent presentation of relevant facts, but also compliance
with rules of evidence and court procedures. Apart from needless
financial costs, unsuitable litigation robs precious time from par-
ties, witnesses, jurors, judges, and lawyers.

To what end? Ultimately, there is no contested trial in approxi-
mately ninety percent of all civil cases; these are resolved by agree-
ment of the parties, voluntary dismissal, default judgment, judg-
ment by the court that a claim or defense has no merit as a matter
of law, or other disposition without a contested trial.® So high a
percentage, even though it may include cases worthy of trial but
settled by parties unwilling or unable to pursue litigation to the end,
suggests that in the main there are more productive ways to resolve

$100,000), 505 (voluntary arbitration); CaL. R. Ct. 1601-17 (West 1978); Halperin, Arbitration
of Superior Court Cases, 51 CaAL. St. B.J. 472 (1976).

On other methods of dispute resolution, see D. MCGLLIS & J. MULLEN, NEIGHBORHOOD
JusTice CeENTERS (1977); Danzig & Lowy, Everyday Disputes and Mediation in the United
States: A Reply to Professor Felstiner, 9 Law & Soc’y Rev. 675 (1975) (responding to Felsti-
ner, Influences of Social Organization on Dispute Processing, 9 Law & Soc’y Rev. 63 (1974));
Fuller, Mediation—Its Forms and Functions, 44 S. CAL. L. Rev. 305 (1971); Harley, Justice
or Litigation, 6 VA. L. Rev. 143 (1919).

3. In California, during the ten year period between fiscal years 1966-67 and 1976-77,
the total filings in state superior courts increased from 446,709 to 713,917. [1968] JubiciAL
CounciL CaL. ANN. Rep. 124, Table 11; [1978] JupiciaL CounciL CAL. ANN. Rep. 136, Table
11, See also [1977] Ap. Orr. U.S. Crs., ANN. Rep. 79-80, 82, 89, 99-107, 121; Barton, Behind
the Legal Explosion, 27 STAN. L. Rev. 567 (1975); Carruth, The “Legal Explosion’ Has Left
Business Shell-Shocked, ForTUNE, April 1973, at 65; Hufstedler, New Blocks for Old Pyra-
mids: Reshaping the Judicial System, 44 S. CaL. L. Rev. 901-09 (1971); Kline, Curbing
California’s Colossal Legal Appetite, L.A. Times, Feb. 12, 1978, part VI, at 1; The Chilling
Impact of Litigation, Bus. WEEK, June 6, 1977, at 58; Symposium—Crisis in the Courts, 31
Vanp. L. Rev. 1 (1978).

4. Eisenberg, supra note 1, at 657-58.

5. See, e.g., [1978] JubiciAL CounciL CAL. ANN. REP., supra note 3, at 138-45.
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controversy than trials.

When the dice roll ninety percent of the time against trial, the
tactic of bringing or provoking a lawsuit to induce a favorable settle-
ment is of questionable wisdom.* The very overuse of such a maneu-
ver militates against whatever tactical advantage it is purported to
have. Moreover, the hasty filing or provocation of a lawsuit may be
disadvantageous. Lawsuits have a capacity for gaining a momen-
tum of their own that may impel litigants to make costly commit-
ments that they and their lawyers may find difficult to withdraw
from until trial is imminent.” Should not the lesson be that there
are less costly ways than an aborted lawsuit to quicken such
settlement? Should not it be a lawyer’s responsibility to evaluate
with his client all the costs of litigation against the ten percent
chance of a trial whose outcome still remains unpredictable?

Even as to the ten percent of controversies that ultimately go
to trial, it would be fallacious to conclude that they were therefore
intrinsically worthy of trial. Although some may be worthy, others
go to trial solely or primarily because the lawyers are unprepared,
or grossly overvalue their case, or undervalue their opponents’ case,
or are intransigent and fail to attempt in good faith to negotiate a
reasonable solution for their clients.

Why is it that parties begin the litigation process before at-
tempting to negotiate in good faith, especially in the face of the high
percentage of dispositions short of trial? The factors may include a
growing spirit of contentiousness,® lack of devotion to truth,’ and
excessive concern for “substance and right” rather than reasonable
compromise.'® Another unsavory factor is the apparently increasing

6. See H. Ross, supra note 1, at 218. In analyzing the negotiation progress involved in
insurance claims adjustment, Ross found that statistics confirmed the expectation that filing
suit may be perceived as “merely a negotiation tactic or a routine procedure” and hence “may
be expected to have relatively little effect on [the] value [of the recovery].” Id.

7. ‘See H. Ross, supra note 1, at 156-58, 165-66, 216, 219-20.

8. See Note, Alternatives to the Medical Malpractice Phenomenon: Damage Limita-
tions, Malpractice Review Panels and Countersuits, 34 Wasu. & Lez L. Rev. 1179, 1197-98
(1977); Ryan, “Costly Counsel,” Wall St. J., Apr. 13, 1978, at 1, Col, 1 (noting the growing
“gpirit of contentiousness” of our “litigious society”).

An uncompromising spirit may be on the rise. Less than ten years ago, it was confidently
asserted that “behind almost every civil proceeding lies a background of settlement negotia-
tion.” An Analysis of Settlement, supra note 1, at 67. In a more recent statement, Justice
Silverman lamented the frequency with which lawyers acknowledge that they have been
unable to negotiate. Statement by Silverman, J., in a panel discussion, found in PROFESSIONAL
ResponsiBILITY OF THE LAWYER 139 (N. Galston ed. 1977).

9. See Frankel, The Search for Truth—An Umpireal View, 30 Rec. B.A. Crry N.Y.7614,
34 (1975) (“We are too much committed to contentiousness as a good in itself and too little
devoted to truth”).

10. See Eisenberg, supra note 1, at 648,
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tendency to gamble for high stakes by parties either who can afford
the costs of litigation or who are willing to borrow against the contin-
gency of a remunerative settlement via this tactic. The gambling
game may beé played in reverse by a potential defendant who refuses
negotiation, as a device that may constrain his adversary to drop a
claim or to initiate litigation that may be too costly to pursue.

The element of intransigence that propels the calculating liti-
gant at times also marks the litigation of zealots who envisage their
own proclaimed legal rights on solitary ground, uncomplicated by
the legal rights of anyone else. Their aggressive use of litigation
serves to weaken the capacity of the judicial system to carry its
overall workload with optimum effectiveness.

The increasing tendency to resort to litigation instead of nego-
tiation as a means of first resort permeates everyday human rela-
tions in disquieting ways, jeopardizing the chances for expeditious
and peaceful resolution of controversy. Consider the following exam-
ples. An executive resigns from his company and hands to the presi-
dent a complaint he has just filed for claims arising out of his em-
ployment. Former employees of a large corporation arrive at the
office of the new business they have organized and learn that they
have just been sued by the corporation for misappropriation of trade
secrets and intentional and improper interference with contract. An
injured workman on a construction project is not satisfied with
workmen’s compensation and without warning sues numerous par-
ties other than his employer, namely, the owner, the architect, the
financing bank, other contractors, and the manufacturer and the
distributor of the machinery that allegedly injured him. The author
and publisher of a book learn from a newspaper that they have just
been sued for defamation. In some family’s castle, one spouse may
announce to the other that earlier in the day he or she filed a peti-
tion for divorce and for custody of the children.

The reverse of the coin is a potential defendant’s intransigence,
provoking a lawsuit by disregarding attempts to resolve disputes
without litigation, as in the following examples. An administrator
implacably refuses to implement an administrative remedy such as
reinstatement of a public employee who has been wrongfully dis-
missed. A health insurance company summarily rejects a valid
claim or effectively frustrates it by dilatory tactics. A purveyor of
professional services obdurately refuses to discuss a claim relating
to the quality of the services or the fairness of the fee. A government
bureau cavalierly denies or frustrates a reasonable request for access
to public records or, conversely, cavalierly denies or frustrates a
reasonable request that a record be sealed from public inspection to



No. 4] LAWSUITS 639

protect a trade secret or a right to privacy. An ex-spouse announces
to the other that he or she will no longer make support payments.

One aspect of the contemporary litigation relates to a dual phe-
nomena, the prodigious growth of a government’s power to regulate
our lives and the increasing awareness of citizens of their rights vis-
a-vis their rulers. A state agency, for example, may bring a con-
sumer protection action against a company, attended by a barrage
of publicity, without first seeking voluntary compliance. Con-
versely, an individual may insist on litigating a controversy without
exhausting his administrative remedies.

In each instance, the intransigent litigant not only closes the
door to amicable settlement but also needlessly burdens the judicial
system, contributing to the proverbial delays that impair the ad-
ministration of justice. Apart from the waste of judicial time and
resources in the processing of avoidable litigation, there are damag-
ing repercussions beyond the courthouse. To the extent that a so-
ciety becomes needlessly litigious it impairs its own productivity.
There is no way to convert into plowshares the swords that have
been crossed in a legal battle.

The ultimate victims of intransigent litigants are those who
confront consequent delays along the avenues to the courtroom. A
potential litigant with a grievance truly worthy of a judicial hearing
may be deterred from seeking one by the prospect of such delay. He
may resort instead to aggressive self-help or, perhaps worse still, he
may passively resign himself to a negation of his rights. Either alter-
native is an unfortunate one.

II. THE STARTING POINT FOR A RULE OR CusTOM TO FOSTER
NEGOTIATION IN LIEU OF LITIGATION AS A FIRST RESORT

Our common-law system at times calls for absolute rules, such
as a rule that determines whether an original owner or a bona fide
purchaser prevails when the wrongful act of a third party creates a
loss for one or the other.!" In the main, however, it operates by
rational compromise. Although the adversary system occasionally
enables a winner to take all, most disputes are resolved by compro-
mise. Many disputes are still resolved without a lawsuit.!? Most of

11. See Coons, Approaches to Court Imposed Compromise—The Uses of Doubt and
Reason, 58 Nw. U.L. Rev. 750, 764-66 (1964) (suggesting, however, that in some contexts it
might be preferable to formulate a rule that acknowledges the equal weight of competing
claims and policies and avoids the all-or-nothing result required by traditional concepts);
M. Traynor, Conflict of Laws: Professor Currie’s Restrained and Enlightened Forum, 49
Cavrr. L. Rev. 845, 865-66 (1961).

12. E. Cann, THE MoraL DEcisioN 275 (1955) (estimating ‘““that over half of the contro-
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those that result in a lawsuit are resolved without a trial.”® Even
those disputes that go to trial are frequently adjudicated without a
complete victory for either side.!

There are, for example, leeways for reasonable compromise in
the estimation of damages, not only in personal injury cases but
frequently in other cases, such as contract cases and property
cases.!® Compromise is involved in more than just the determination
of damages. Courts have substantial discretion in formulating equi-
table remedies such as injunctions,' and such remedies often in-
volve compromise."

-Moreover, judicial procedures encourage conciliatory settle-
ment by reasonable compromise of the claims of both parties. Thus,
the Federal Rules of Civil Procedure, for example, provide that
“they shall be construed to secure the just, speedy, and inexpensive
determination of every action;”’!® authorize a pretrial conference
that may cover ‘“‘such other matters as may aid in the disposition
of the action;”’" and enable district courts, “in all cases not provided

versies that could be taken to court are never litigated”); H. Ross, supra note 1, at 136, 141
(stating that in the insurance adjustment of bodily injury claims “better than 19 in 20 claims
are disposed of informally through negotiation”).

13. E. CanuN, supra note 12, at 275-76. See [1978] JupiciAL CounciL CAL. ANN. Rep.,
supra note 3, at 138-45. .

14. The inherent difficulties of the fact-finding process suggest why litigants cannot
certain of a. complete victory. In a lawsuit, “there must be a recognition at the outset that
nicely accurate results cannot be expected; that society and the litigants must be content with
a rather rough approximation of what a scientist might demand.” Morgan, Foreword to
A.L.I., MopEL Cobe oF EVIDENCE 4 (1942).

15. See Taylor v. Pole, 16 Cal. 2d 668, 673, 107 P.2d 614, 616 (1940) (in a tort case, the
jury has “wide latitude” and “‘elastic discretion” to estimate damages); Allen v. Gardner, 126
Cal. App. 2d 335, 341, 272 P.2d 99, 103 (1954) (in a contract case, where substantial damage
is shown but amount “is entirely uncertain or extremely difficult of ascertainment the sum
to be awarded is a question for the jury in the exercise of a sound discretion”).

16. E.g., Brunzell Constr. Co. v. Harrah’s Club, 253 Cal. App. 2d 764, 62 Cal. Rptr. 505
(1967).

17. See Developments in the Law—Injunctions, 78 Harv. L. Rev. 994, 1063-64 (1965)
(examples of injunctive relief framed to recognize legitimate interests of both parties and that
strike a middle ground between their initial claim and defense). In the public law area, it
has long been recognized that courts seek the help of the parties in shaping relief and that
compromise characterizes many equitable decrees. See E. CAHN, supra note 12, at 273-77
(characterizing the decree in Brown v. Board of Educ., 349 U.S. 294 (1956), as the product of
compromise by the Court); Chayes, The Role of the Judge in Public Law Litigation, 89 Harv.
L. Rev. 1281, 1298-1302 (1976) (equitable decrees in public law litigation are frequently
characterized by negotiations and even compromise between the parties).

Even when the injunction is cast in absolute terms, the parties themselves often negotiate
further and the defendants frequently arrange cash settlements in lieu of the plaintiff’s
injunctive relief. See Note, Injunction Negotiations: An Economic, Moral, and Legal
Analysis, 27 StaN. L. Rev. 1563 (1975).

18. Fep.R. Cwv. P. 1,

19. Id. 16.
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for by rule,” to “regulate their practice in any manner not inconsist-
ent with these rules.”” These procedures provide judges with some
authority to facilitate settlements.?' In addition, regional procedures
of federal courts may require attorneys to file a pretrial statement
that summarizes the status of settlement negotiations and indicates
whether additional negotiations are likely to be productive.?? Com-
parable procedures are gaining ground in state courts.? In a growing
number of courts, settlement conferences are mandatory.

Other legal rules encourage negotiation and settlement. The
rules of evidence afford an evidentiary privilege for settlement nego-
tiations.® In some states, statutes enable a party making a settle-
ment offer to recover subsequent costs, including expert witness
fees, if the other party fails to obtain a judgment better than the
offer.” In some cases, the courts have discretion to award or deny
costs and interest” and might exercise that discretion against a
litigant who unreasonably prolonged a case by refusing to accept a
reasonable settlement.”® To discourage lawyers who represent the

20. Id. 83.

21. See Fox, Settlement: Helping the Lawyers to Fulfill Their Responsibility, 53 F.R.D.
129 (1971). On the judge’s role in encouraging settlement, see Rosenberg, The Adversary
Proceeding in the Year 2000, 26 Mo. B.J. 302, 311 (1970); Schwarzer, Managing Civil Litiga-
tion: The Trial Judge’s Role, 61 Jup. 400, 407-08 (1978).

22. E.g, N.D. CaL. R. Cw. P. 235-7(n).

23. E.g; CaL. R. Cr. 207.5; Standards of Judicial Administration Suggested by the
Judicial Council § 9(c), (d), reprinted in CaL. R. CT. app. (pretrial conference and mandatory
settlement conference). ,

Under a new rule, effective since 1977, a prehearing conference may be ordered in cases
on appeal in California to consider simplification of issues, the possibility of settlement, and
other matters. CaL. R. Cr. 19.5.

24. See, e.g., R. SCHAUER, CIVIL TRIALS MANUAL FOR THE Los ANGELES SUPERIOR COURT,
Settlement Procedures, §§ 10-17 (1977). The court requires the litigants to attend or to send
representatives with “full authority to make decisions and negotiate,” to submit written
statements as required by the settlement judge, and to bring evidence and documents perti-
nent to damages and to settlement. Id. §§ 11, 12, 13. If the rule is violated, the court may
assess monetary sanctions “in the amount of costs and actual expenses, including attorneys
fees incurred by any and all other parties in connection with the mandatory settlement
conference.” Id. § 10. See Wisniewski v. Clary, 46 Cal. App. 3d 499, 504-06, 120 Cal. Rptr.
176, 179-81 (1975) (upholding a Los Angeles superior court’s authority to impose sanctions,
including attorney’s fees, but reversing order imposing fees for plaintiffs nonappearance
under former rule that only referred to defendant’s failure to appear).

See also Spector, Financing the Courts Through Fees: Incentives and Equity in Civil
Litigation, 58 Jup. 330, 336-38 (1975). ;

25. E.g., CaL. Evip. CopE §§ 1152, 1154 (West 1966 & Supp. 1978); Utan CobE ANN. §
78-27-30 (1977); Utau R. Civ. P. 68(b). See generally 4 J. WiGMORE, Evidence §§ 1061-1062
(Chadbourn rev. ed. 1972).

26. See, e.g., CaL. Civ. Proc. CopE §§ 998, 1025 (West 1955 & Supp. 1978). Cf. Fep. R.
Civ. P. 68. .

27. Fep. R. Cwv. P. 54(d); CaL. Civ. CopE § 3287(b) (West 1970) (interest on unliqui-
dated claim); Id. § 1032(c) (West Supp. 1978) (costs in certain actions).

28. E.g, Bowman v. West Disinfecting Co., 25 F.R.D. 280, 283-84 (E.D.N.Y. 1960)
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gambling plaintiff and the intransigent defendant, courts might
impose such costs on a lawyer who has caused unreasonable delay
or has otherwise abused the judicial process.?

Increasingly, courts and legislatures are adopting rules that
require the exhaustion of private or administrative remedies prior
to court action. Thus, statutes defining the content of fire insurance
policies require the insured to provide notice and proof of loss to the
insurer.® In defamation cases, a statute may require a demand for
retraction and an opportunity for timely correction as prerequisite
to any recovery of special damages.*' A prospective litigant may first
be required to arbitrate;* to follow a contract settlement proce-
dure;® to pursue a grievance remedy;* to comply with a by-law for
internal settlement within a union or unincorporated association;*
to attempt conciliation, as in employment discrimination cases;* to

(costs denied to party who unreasonably prolonged the case); Mabrey v. McCormick, 205 Cal.
667, 669, 272 P. 289, 289 (1928) (interest denied since defendants were always willing and
ready to settle under true contract); Hull v. Goodman, 4 Utah 2d 162, 290 P.2d 245, 247 (1955)
(dicta that question of costs is in discretion of the trial court). See generally Geller,
Unreasonable Refusal to Settle and Calendar Congestion—Suggested Remedy, 34 N.Y. Sr.
B.J. 477, 478 (1962); Sander, supra note 2, at 129 & n.49; Sands, Attorney’s Fees as Recovera-
ble Costs, 63 A.B.A.J. 510 (1977); Note, Deterring Unjustifiable Litigation by Imposing Sub-
stantial Costs, 44 ILL. L. Rev. 507 (1949); Note, Use of Taxable Costs to Regulate the Conduct
of Litigants, 53 CoLum. L. Rev. 78 (1953). See also Note, Groundless Litigation and the
Malicious Prosecution Debate: An Historical Analysis, 88 YaLe L.J. ___ (1979).

29. See Weiss v. United States, 227 F.2d 72 (2d Cir. 1955), cert. denied, 350 U.S. 936
(1956); Monk v. Roadway Express, Inc., 73 F.R.D. 411, 417 (W.D. La. 1977); 28 U.S.C. § 1927
(1970); Fep. R. Civ. P. 56(g) (contempt sanctions against attorney who, in summary judgment
proceeding, presents affidavits in bad faith or solely for the purpose of delay); CaL. Civ. Proc.
Copr § 365 (West Supp. 1978) (attorney’s failure to comply with requirement of prior notice
before commencing medical malpractice action “shall be grounds for professional disci-
pline”); Annot., 12 A.L.R. Fed. 910 (1972); Note, Sanctions Imposed by Courts on Attorneys
Who Abuse the Judicial Process, 44 U. Chi. L. Rev. 619 (1977).

30. E.g., CaL. Ins. CopE § 2070 (West 1972); Utau Cope ANN. § 31-33-34 (1974). .

31. E.g., CaL. Cwv. Cope § 48a (West Supp. 1978) (defamation by newspaper or radio).
See Werner v. Southern Cal. Assoc. Newspapers, 35 Cal. 2d 121, 216 P.2d 825 (1950).

32. E.g., Clogston v. Schiff-Lang Co., 2 Cal. 2d 414, 41 P.2d 555 (1935) (requiring
compliance with contract arbitration provision); Cone v. Union QOil Co., 129 Cal. App. 2d 558,
563-64, 277 P.2d 464, 468 (1954); Utan Cope ANN. § 78-31-1 (1977) (making contracts to
arbitrate future controversies specifically enforceable); H. HART & A. SAcKS, supra note 1, at
340-44; Annot., 72 A.L.R.2d 1439 (1960).

33. Clack v. State, 275 Cal. App. 2d 743, 746, 80 Cal. Rptr. 274, 276 (1969).

34. E.g., Morton v. Superior Court, 9 Cal. App. 3d 977, 983, 88 Cal. Rptr. 533, 536 (1970)
(class action by city employees barred by requirement that plaintiffs exhaust administrative
remedy of grievance procedure for employment disputes).

35. See Westlake Community Hosp. v. Superior Court, 17 Cal. 3d 465, 474, 551 P.2d
410, 415, 131 Cal. Rptr. 90, 95 (1976) (tort action); Robinson v. Templar Lodge, 117 Cal. 370,
376, 49 P. 170, 171 (1897); Killeen v. Hotel & Restaurant Employees’ Int’l Alliance, 84 Cal.
App. 2d 87, 91, 190 P.2d 30, 33 (1948); Simpson v. Salvation Army, 49 Cal. App. 2d 371, 374,
121 P.2d 847, 848 (1942). See generally Developments in the Law—Judicial Control of Private
Associations, 76 HArv. L. Rev. 983, 1089 (1963); Comment, Exhaustion of Remedies in Private
Voluntary Associations, 65 YALE L.J. 369 (1956).

36. E.g., 29 US.C. § 626(d) (Supp. V 1975) (age discrimination); 42 U.S.C. § 2000e-
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undertake a government contract renegotiation;¥ to file a tort claim
against a public entity, so as to give it “notice and an opportunity
to investigate and settle meritorious claims without litigation;”’* or
to give ninety days notice of a malpractice claim to a health-care
provider.® In a sales case, requisite notice of breach of warranty
“opens the way for normal settlement through negotiation.”* The
recently enacted federal Magnuson-Moss Warranty Act impels sell-
ers to incorporate dispute-settling procedures in written warranties
and buyers to use such procedures before resorting to court.*
Insurance companies are now typically expected to attempt to
effectuate a settlement and to accept reasonable settlements within
policy limits. For example, California by statute now prohibits un-
fair claims settlement practices in insurance cases, such as an in-
surer’s failure to acknowledge and act with reasonable promptness
on communications about claims, or its failure to attempt “in good
faith to effectuate prompt, fair and equitable settlements of claims
in which liability has become reasonably clear.”®> Moreover, if an
insurer does not accept a reasonable settlement within policy limits,
it risks becoming liable for an amount far in excess of those limits
as well as for damages covering the insured’s emotional distress or
physical injury, and possibly even punitive damages.® The “implied

5(b), (f)(1) (Supp. V 1975) (Title VII cases). .

37. E.g., Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 20 (1974) (“the
design of the Renegotiation Act was to have renegotiation proceed expeditiously without
interruption for judicial review”); Aircraft & Diesel Equip. Corp. v. Hirsch, 331 U.S. 762, 770
(1947).

38. Viles v. State, 66 Cal. 2d 28, 32, 423 P.2d 818, 822, 56 Cal. Rptr. 666, 670 (1967).
For statutory provisions, see, e.g., CAL. Gov. CopE §§ 905,.2, 910,.6(b), .8, 911,.2, .6, 945.4,
948, 949 (West 1966 & Supp. V 1978); Utan Cobe ANN. §§ 63-30-11 to -15 (1978 & Supp.).

The notice requirement should be administered in conjunction with principles of sub-
stantial compliance, see CAL. Gov. Cope §§ 910.6(b), .8, 911; mistake or excusable neglect,
CaL. Gov. CopE § 911.6; and estoppel of the public entity when it has misled the claimant.
E.g., Fredrichsen v. Lakewood, 6 Cal. 3d 353, 491 P.2d 805, 99 Cal. Rptr. 13 (1971).

39. E.g., CaL. Civ. Proc. Cope § 364(a) (West Supp. 1978). Cf. Birnbaum, Physicians
Counterattack: Liability of Lawyers for Instituting Unjustified Medical Malpractice Actions,
45 ForpHAM L. Rev. 1003, 1078 (1977) (suggesting that many meritorious claims may be
settled during the notice period, but that groundless actions would still be prosecuted).

Section 365 of the California Code of Civil Procedure provides that failure to comply with
the notice requirement shall not invalidate court proceedings or jurisdiction to render a
judgment, but that any such failure by an attorney “shall be grounds for professional disci-
pline.” }

40. U.C.C. § 2-607(3)(a), Comment 4. See Vogel v. Thrifty Drug Co., 43 Cal. 2d 184,
188, 272 P.2d 1, 4 (1954) (notice must be pleaded and proved).

41. 15 U.S.C. §§ 2302(a)(8), 2310(a) (1976).

42. CaL. Ins. Cope § 790.03(h) (West Supp. 1978). Utan Copbe ANN. § 31-34-10 (1974)
provides: “All claims shall be settled as soon as possible and in accordance with the terms of
the insurance contract.” See Wasserman, Settle the Insurance Claims: New Legislative
Clout, BeverLy HiLLs B.A., Nov.-Dec. 1973, at 19. _

43. See Silberg v. California Life Ins. Co., 11 Cal. 3d 452, 621 P.2d 1103, 113 Cal. Rptr.
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obligation of good faith and fair dealing requires the insurer to settle
in an appropriate case although the express terms of the policy do
not impose such a duty.”# Given the objective of precluding the
insurer from taking a gamble against excess liability ‘“which only
the insured might lose,””* it seems reasonable to suggest that a duty
to settle could be extended beyond the area of insurance to such
analogous areas as indemnity or fiduciary relationships.

Generally accepted concepts of professional responsibility are
also conducive to settlement. For example, the Federal Rules of
Civil Procedure state that a lawyer’s signature on a pleading
‘““constitutes a certificate’ that ‘“‘there is good ground to support it;
and that it is not interposed for delay.”’* It is questionable whether
a lawyer can certify a pleading when he and his client knowingly
rejected an opportunity for a reasonable settlement. Although it is
the client who ultimately decides whether to settle a dispute, law-
yers have a professional responsibility to assist their clients in reach-
ing reasonable settlements.* It is significant also that “with increas-
ing frequency, clients have been charging their attorneys with negli-
gence regarding a settlement,” including “failing to recommend a
settlement.”*

711 (1974) (recovery for physical impairment and, if requisite intent to injure is shown,
punitive damages); Crisci v. Security Ins. Co., 66 Cal. 2d 425, 426 P.2d 173, 58 Cal. Rptr. 13
(1967) (recovery for loss and emotional distress); Note, Insurer’s Liability for Refusal to
Settle: Beyond Strict Liability, 50 S. CaL. L. Rev. 751 (1977). ’

44. Communale v. Traders & General Ins. Co., 50 Cal. 2d 654, 659, 328 P.2d 198, 201
(1958).

45. Murphy v. Allstate Ins. Co., 17 Cal. 3d 937, 940, 553 P.2d 584, 586, 132 Cal. Rptr.
424, 426 (1976).

46. Fep. R. Civ. P. 11, See also id. 7(b)(2). Rule 11 deserves better enforcement in the
federal courts and provides a useful model for state rules. Cf. ch. 1165, 1978 Cal. Stats. (to
be codified in CaL. Civ. Proc. CobE § 411.30) (certificate by plaintiff’s attorney in medical
malpractice case).

47. The recent Code of Professional Responsibility makes clear that the decision to
settle is the client’s decision. See ABA CopE oF PROFESSIONAL RESPONSIBILITY Canon 7, Ethical
Consideration [hereinafter cited as EC] 7-7 (1976). Although the Code exhorts lawyers to
represent clients ‘“zealously within the bounds of the law,” it also cautions that zeal must be
tempered by reason: It is “often desirable for a lawyer to point out those factors which may
lead to a decision that is morally just as well as legally permissible.” EC 7-8. See also
Disciplinary Rule 7-102(A)(1).

Unless an essential principle is at stake, “a settlement on a reasonable basis, on a fair
estimate of the relative chances of the parties, is always better for the client than litigation,
involving time, expense, and ill-feeling, though often considerably less fees to the lawyers.”
H. DRINKER, LEGAL ETHics 102 (1953). See King & Sears, supra note 1, at 454-55. See also E.
CAHN, supra note 12, at 275-76; Eisenberg, supra note 1, at 665 (“Indeed in terms of sheer
number of dispute-settlements effected, the most significant legal dispute-settlement institu-
tion is typically not the bench, but the bar’); Morgan, The Evolving Concept of Professional
Responsibility, 90 Harv. L. Rev. 702, 735 (1977).

48. MALLEN & LeviT, LEGAL MALPRACTICE §§ 138, 346 (1977). Cf. Lysick v. Walcom, 258
Cal. App. 2d 136, 65 Cal. Rptr. 406 (1968) (lawyer in conflict of interest situation held liable
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Moreover, a reasonable settlement is likely to prove more bene-
ficial for the client than a courtroom victory won at exorbitant cost.
Such settlements, for example, might cover tax planning; conven-
ient scheduling and deferral of payments; use of stock or other prop-
erty in lieu of cash; institution of remedial programs in lieu or par-
tially in lieu of money (for example, training and promotion pro-
grams in an employment discrimination case); reciprocal obliga-
tions of each party (for example, cross-licenses to patents); and
retraction of defamatory statements or correction of erroneous state-
ments in lieu of damages. An additional benefit of such settlements
is their relative privacy in contrast to the publicity that might at-
tend a lawsuit.

In sum, a rule or custom that parties attempt to negotiate be-
fore they sue each other is harmonious with the rational admlmstra-
tion of justice.®

HOI. Rute or Custom?

As we have seen, there is no dearth of rules designed to foster
negotiation. The salient objective of rules that require the exhaus-
tion of available remedies and notice of breach of warranty, to take
two examples, is to make some measure of negotiation the clear
first resort.® We might well apply comparable rules in a wider area
to potential plaintiffs and potential defendants and their counsel.

Negotiation, or at least notice, might be made a condition of
maintaining an action. No particular form of notice should be re-
quired.® Once notice is provided, the expiration of a period for nego-

to insured’s assignee for failure to conclude authorized settlement within policy limits).

49. Note the following arbitration clause: ‘“Any disputes arising from the execution of
or in connection with this Contract, shall be settled amicably through friendly negotiation.
In case no settlement can be reached through negotiation, the case shall then be submitted

. for arbitration . . . .” Jen Tsien-Hsin & Liu Shao-Shan, People’s Republic of China, in
3 YeARBOOK—COMMERCIAL ARBITRATION 153, 156 (Sanders ed. 1978). See Smith, Standard
Form Contracts in the International Commercial Transactions of the People’s Republic of
China, 21 INT'L & Comp. L.Q. 133, 138-39 (1972). For disputes within its jurisdiction, if
friendly negotiations fail, the Foreign Trade Arbitration Commission in China will encourage
and facilitate conciliation. If conciliation fails, the Commission will decide the case by arbi-
tration and award. Most cases are settled by friendly negotiations or conciliation. Interview
with Jen Tsien-Hsin, Secretary-General, Foreign Trade Arbitration Commission, China
Council for the Promotion of International Trade, People’s Republic of China, in Peking (May
23, 1978). See also Dicks, People’s Republic of China, in EAsT-WesT BusIiNEss TRANSACTION
391, 434-35 (Starr ed. 1974); Li, Trade with China: An Introduction, in Law AND PoLrrics IN
CHINA'S FOREIGN TRADE 12-13 (Li ed. 1977).

50. See L. PATTERSON & E. CHEATHAM, supra note 1, at 125.

51. See Car. Civ. Proc. Cobe § 364(b) (West Supp. 1978) (for medical malpractice
claims, “[N]o particular form of notice is required, but it shall notify the defendant of the
legal basis of the claim and the type of loss sustained, including with specificity the nature
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tiation could be made the equivalent of “final”’ agency action that
ordinarly must occur before judicial review is sought of an adminis-
trative agency’s decision; negotiation thereafter would not be re-
quired.’2 Adversaries whose disputes proved beyond resolution by
negotiation would still have access to the courts. As in the renegotia-
tion of government contracts, “[t]here is no limitation or denial of
the contractor’s normal litigation rights when the renegotiation pro-
cess is at an end.®

A rule, making negotiation or notice the ordinary prerequisite
to litigation, could be attended by sanctions enforceable by a court.
A court could be authorized to assess costs as well as actual expen-
ses, including reasonable attorney’s fees, or impose other reasonable
sanctions against any party to an action or proceeding who unrea-
sonably failed or refused to attempt in good faith to negotiate a fair,
equitable, and expeditious settlement before the action or proceed-
ing commenced. Such a rule would also enable the court to impose
comparable sanctions against any party’s counsel who unreasonably
caused or contributed to such a failure or refusal.

Society should be able to impose sanctions against misuse of its
resources. In a medical operation, the patient pays not only for the
surgeon but also for the operating room, anesthesia, and related
costs; nonetheless, a committee of doctors may inquire: “Was this
operation necessary?”’ In a lawsuit, however, we take it for granted
that although the client pays for the lawyer and a filing fee, he does
not pay (except as a taxpayer along with thousands of others) for
the courtroom, judge, and court personnel. No committee of judges
or lawyers inquires: ‘“Was this lawsuit necessary?”’ It seems reasona-
ble, given the enormous demands on our judicial system, to impose
moderate sanctions against those who have misused it.

Sanctions should be commensurate with the violation. For ex-
ample, if the defendant offered $50,000 before litigation and the
plaintiff unreasonably refused even to respond and then sued, went
to trial, and recovered only $25,000, it would seem reasonable for the

of the injuries suffered”).

Generally speaking, it is good practice to give the other party notice of the claim and
the essential facts upon which it rests, and sometimes also the legal basis of the claim. See
King & Sears, supra note 1, at 461 (suggesting that “a letter, neither formal nor threatening,
should be sent to the other party or his attorney if he has one”). In some circumstances, it
may even be helpful to provide a draft of the proposed complaint.

52. Cf 29 U.S.C. § 411(a)(4) (1970) (four month time limit under Labor-Management
Reporting and Disclosure Act); 29 U.S.C. § 482(a) (1970) (three month exhaustion period for
disputes over union elections); CAL. Civ. Proc. Cope § 364 (West Supp. 1978) (90 day notice
period for medical malpractice claims); CAL. Gov. CobE § 912.4(c) (West 1966) (claim against
governmental entity deemed denied if not acted on within requisite time period).

53. Renegotiation Bd. v. Bannercraft Clothing Co., 415 U.S. 1, 23 (1974).
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court in its discretion to order the plaintiff to pay the defendant’s
costs, expenses, and attorney’s fees. Similarly, if the plaintiff of-
fered to accept $25,000 before litigation and the defendant unrea-
sonably refused to offer anything more than a token and the plaintiff
then recovered $50,000 at trial, he would ordinarily be entitled as
of right to costs, but the court should also have discretion to order
the defendant to pay the plaintiff’s expenses and attorney’s fees.
Prior to trial, there could be milder sanctions. For example, a court
might hold back the case of a plaintiff who refused to attempt to
negotiate, or advance the case against a defendant who likewise
refused.

“Attempt” of course connotes good faith, though it may fall
short of a negotiated solution, lengthy negotiations, or bargaining
akin to collective bargaining. Sanctions would be imposed only
against those who unreasonably foreclosed any opportunity for ne-
gotiation and thereby provoked unnecessary litigation. There would
be no major innovation comparable to the English practice of
awarding attorney’s fees to the prevailing party.

There is good reason to limit sanctions to those cases in which
a party acts unreasonably. Sometimes a refusal to negotiate or give
notice may not be unreasonable, as in the following examples: The
filing of a lawsuit is necessary to preclude a fraudulent conveyance;
or the lawsuit is brought solely as a test case of legal principle
(though even here prior discussions may sharpen the issues and
engender stipulation on undisputed facts); or the case arises in a
series of similar cases with the same defendant in which negotia-
tions have proved futile; or antitrust policies make negotiation inad-
visable without court intervention; or the statute of limitations will
run the day after the lawyer takes on the case (negotiations, how-
ever, might proceed promptly after filing). Conversely, a potential
defendant has no obligation to attempt negotiations in the face of a
spurious claim or a threat of legal action motivated by the allure of
capitalizing on nuisance value.*

A special situation may arise which involves nelther a single
party who unreasonably proceeds to litigation nor one who unrea-
sonably precludes negotiation, but two parties who each proceed
unreasonably on separate courses to litigation. The opportunities
are there in forum-shopping.®* In this double-header of intransig-
ence, the forum that ultimately takes jurisdiction might order a stay

54. See H. Ross, supra note 1, at 199-204 (“danger value”), 204-11 (“nuisance value”);
Carlson, Nuisance Value Settlements—A Necessary Evil?, 22 INs. COUNSEL J. 156, 158 (1955).

55. See generally Note, Forum Non Conveniens, Injunctions Against Suit and Full
Faith and Credit, 29 U. CHi. L. Rev. 740 (1962).
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of all further proceedings until a reasonable period for negotiation
expires. It also might limit sanctions or decline to impose them, not
because the party that prevailed in its choice of forum acted reason-
ably in failing to negotiate with or notify his adversary, but because
that adversary was no less intransigent.

A rule of prerequisite negotiation or notice is a small but signifi-
cant step toward civility in legal disputes. Realistically, it is not too
far ahead of its time, for courts and legislatures are moving in that
direction. Insofar as rules of civility mitigate the disturbances of a
litigious society they advance the day for a custom of civility that
governs by the moral force of widespread acceptance.®

By advancing to minimal rules, with an eventual custom of
civility in mind,¥ lawyers not only serve their clients, they also
contribute to the administration of justice. Ideally, a custom is pre-
ferable to a rule, for it withstands legalistic challenges, clever efforts
to create exceptions, and pretenses at compliance. Moreover, a cus-
tom of civility relies not on sometimes cumbersome enforcement
mechanisms but on individual and professional responsibility.

When rules of civility evolve into daily customs of courtesy,
lawyers will have reached what Lon Fuller so aptly called “the div-
iding line where the pressure of duty leaves off and the challenge of
excellence begins.’’s

56. ‘“Custom, cohesiveness, and collective responsibility are of enormous importance to
our calling.” Levi, The University, The Professions, and The Law, 56 CaLwr. L. Rev. 251, 251
(1968). See Morris, Custom and Negligence, 40 CoLum. L. Rev. 1147 (1942). See generally J.
BRrowNE, THE LAw oF UsAGES AND CusToMs 14-37 (1888); P. VINOGRADOFF, COMMON-SENSE IN
Law 148-68 (Arno Press. ed. 1975); P. VINOGRADOFF, CusTOM AND RIGHT 21-39 (1925); Barton,
supra note 3, at 573-74, 578-79, 583; Braybrooke, Custom as a Source of English Law, 50 MicH.
L. Rev. 71 (1951); Mallonee, The Growth of Custom into Law, 1 VA. L. RecisTer 1 (N.S. 1915);
Wright, Opposition of the Law to Business Usages, 26 CoLum. L. Rev. 917 (1926); Note,
Custom and Trade Usage: Its Application to Commercial Dealings and the Common Law,
55 CoLuMm. L. Rev. 1192 (1955); Note, The Generative Force of Custom and Usage in Law, 6
St. Jouns L. Rev. 216 (1931).

57. Cf. 1 A. DETocQUEVILLE, DEMOCRACY IN AMERICA 347 (D. Appleton ed. 1912): “Too
much importance is attributed to legislation, too little to manners. These three great causes
serve, no doubt, to regulate and direct the American democracy; but if they were to be classed
in their proper order, I should say that the physical circumstances are less efficient than the
laws, and the laws very subordinate to the manners of the people.”

58. FuULLER, THE MORALITY OF LAw 42 (rev. ed. 1969).



Limitations on the Right to Counsel: The
Unauthorized Practice of Law*

Donald T. Weckstein**

One of the least appreciated services that the organized bar
performs is the protection of the public from the unauthorized prac-
tice of law. Despite frequent admonitions in court opinions and bar
journals that the purpose of prohibiting the unauthorized practice
of law is to protect the public and not to protect the economic
monopoly of the bar,! the public remains unconvinced. Perhaps the
public believes that the government is over-paternalistic in not
trusting people to protect themselves from their own folly; perhaps
the public reacts to the inherent conflict of interest in having mem-
bers of the bar, including judges, lecture them on the need to employ
lawyers; or perhaps the bar’s educational effort has been simply
inadequate; or maybe the average person is irresistibly tempted to
sacrifice quality of service for economy. Whatever the reason, the
fact remains that efforts to prevent non-lawyers from performing
legal services are generally resented rather than appreciated.

This phenomenon was dramatically illustrated in 1962 when
the Arizona Supreme Court held that it was the impermissible prac-
tice of law for a real estate broker to fill in blanks on a standard-
form purchase contract.? Within months, a referendum was passed,
by a margin of almost four to one, adopting a constitutional amend-
ment that permitted real estate brokers and salesmen to draft or fill
out, without charge, any and all instruments incident to a sale,
exchange, or lease of property.?

It is apparent from cases such as this that the efforts of the bar
and the courts to explain the goals of the restrictions on unauthor-
ized practice of law have not been entirely successful. Even when

* All copyrights are retained by West Publishing Co. and the author.

** Dean and Professor of Law, University of San Diego School of Law.

1. E.g, Bump v. District Court, 232 Iowa 623, 5 N.W.2d 914, 922 (1942); In re Baker, 8
N.J. 321, 85 A.2d 505, 511-12 (1951); Marden, The American Bar and Unauthorized Practice,
33 UNAuTH. Prac. NEWS 1 (1967); Onion, Elimination of Unauthorized Practice of Law, 26
Tex. B.J. 14 (1963).

2. State Bar v. Arizona Land Title & Trust Co., 90 Ariz. 76, 366 P.2d 1 (1961), aff'd on
rehearing, 91 Ariz. 293, 371 P.2d 1020 (1962).

3. Ariz. Consr. art. 26, § 1. See Adler, Are Real Estate Agents Entitled to Practice a
Little Law?, 4 Ariz. L. REv. 188 (1963); Hamner, Title Insurance Companies and the Practice
of Law, 14 BayLor L. Rev. 384 (1962); Marks, The Lawyers and the Realtors: Arizona’s
Experience, 49 A.B.A.J. 139 (1963). See also Martin, Professional Responsibility and Probate
Practices, 1975 Wis. L. Rev. 911, 912 n.9, describing similar public reaction to a Wisconsin
decision requiring that an executor retain counsel to appear in probate court.
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some restrictions are tolerated, the public will not maintain the
fragile consent implied from silence when the courts attempt to
limit activities of other professions and occupational groups too se-
verely. This is especially true when non-lawyers are prohibited from
performing services that they have traditionally performed and that
are incidental to their legitimate businesses.!

This article will examine the goals of unauthorized practice
restrictions, clarify and analyze the scope of the restrictions, evalu-
ate their application in various contexts, and propose a framework
for future resolution of unauthorized practice issues.

I. GoaLs oF UNAUTHORIZED PRACTICE Laws

The most frequently stated purpose of prohibiting non-lawyers
from practicing law is to protect the public from incompetent and
unethical performance of legal services.” This assumes that lawyers
will be more competent and more ethical than non-lawyers in per-
forming legal services. Requirements for admission to the practice
of law, such as a general and legal education and completion of a
bar examination, probably assure that at least a minimum level of
competence is attained by lawyers. Although the lawyers’ public
image may suggest otherwise,* the evidence of good moral character
required for an applicant to the bar, the existence of the Code of
Professional Responsibility, and the control of conduct through dis-
ciplinary machinery and the courts probably result in lawyers as a
- whole maintaining fairly high ethical standards.’

Whether or not one who has not met the same requirements for
admission to the practice of law should be deemed to lack the requi-
site competency and ethics to perform legal services presents a more
difficult question. In many areas of the law, it is likely that a non-
lawyer specialist will have greater knowledge than a general legal
practitioner. For example, real estate brokers may know more prop-
erty law, trust officers more estate law, architects more construction
law, and accountants more tax law than lawyers who do not special-
ize in these areas. Members of these other professions are often

4. See text accompanying notes 25-33 infra. ‘

5. E.g., Lowell Bar Ass’n v. Loeb, 315 Mass. 176, 180, 52 N.E.2d 27, 31 (1943); Gardner
v. Conway, 234 Minn. 468, 48 N.W.2d 788 (1951); R.J. Edwards, Inc. v. Hert, 504 P.2d 407
(Okla. 1972); Hexter Title & Abstract Co. v. Grievance Comm., 142 Tex. 506, 509, 179 S.W.2d
946, 948; ABA CopE OF PROFESSIONAL Runouslmm EC 3-1. See authorities cited note 1
supra. .

6. See Weckstein, Watergate and the Law Schools, 12 SaN Dieco L. Rev. 261, 262-63
(1975).

7. See Weckstein, Maintaining the Integrity and Competence of the Legal Profession,
48 Tex. L. Rev. 267 (1970).
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subject to state licensing and to professional regulation that man-
dates adherence to a code of ethics, although requirements may
differ from those of the lawyer. Thus, on one hand, a person consult-
ing a lawyer does so with the confidence that the lawyer has met
minimum requirements of competence and ethics and is theoreti-
cally subject to discipline for departures from certain standards. On
the other hand, a non-lawyer may be able to perform certain special-
ized services more competently than the lawyer, but is not subject
to the same standards of competence, ethics, and enforcement as
are lawyers. Laypersons competent in particular areas of the law,
however,may not recognize legal issues in areas outside their own
specialty, even though the issues may be relevant to transactions
within that specialty.® Whereas the concept of the seamless web of
the law is familiar to the lawyer, persons untrained in law may not
be alert to potential legal problems in peripheral areas generated by
a seemingly routine transaction.

The competency and the integrity of advocates who appear
before legal tribunals is essential to the efficiency of the legal sys-
tem.’ Lawyers are trained to research thoroughly and knowledgea-
bly the law and facts and to marshall and present logically the
relevant evidence. In addition, they should be familiar with court
procedures and the limits of ethical advocacy. This training and
knowledge not only protects the client but is relied upon by judges
who might otherwise need to spend considerable time inquiring into
the accuracy and completeness of a litigant’s cause. Although it is
no secret that not all lawyers are effective courtroom advocates,
lawyers are less likely than laypersons to make poorly organized,
inaccurate, or incomplete courtroom presentations. While some
lawyers have been justly criticized for raising time-consuming tech-
nicalities, it is often difficult for a non-lawyer to distinguish between
a technicality and a constitutional right. Moreover, it has been the
experience of administrative tribunals that do not require lawyer
representation that some laypersons, apparently trained by watch-
ing legal dramas on television, tend to prolong unduly proceedings
by inappropriately using their limited knowledge of technical rules
of evidence.

Some defenders of the restriction of unauthorized practice
claim that there are public advantages to having a strong and inde-
pendent bar, including a large segment of private practitioners, and

8. See Q. JouNSTONE & D. HopsoN, LAWYERS AND THEIR WORK 174 (1967).
9. Id. at 175.
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that these goals are served by protecting lawyers from competition."
To whatever extent there was merit to this boot-strapping argu-
ment, its force has been dissipated by recent developments allowing
lawyers to advertise and to price their services competitively.

All of the arguments in support of the bar’s monopoly in per-
forming legal services must be weighed against the rights of individ-
uals to choose freely between lawyer and non-lawyer representation,
particularly when the latter may be less expensive and more readily
available. The bar has been successful in convincing their brethren
on the bench and in lawyer-dominated legislatures that members of
the public lack sufficient knowledge to choose, that they will be
irrevocably harmed by choosing a layperson over a lawyer, and that
they can be adequately served by available lawyers. They have,
however, had less success in convincing the public of this view. In
addition, recent decisions striking down the minimum fee sched-
ules!'" and anti-advertising regulations of the bar' raise the possibil-
ity that unauthorized practice laws may also be vulnerable to attack
under the antitrust laws or the Constitution.” Therefore, the anti-
competitive goal of limiting the practice of law raises significant
questions.

II. THE Law oF UNAUTHORIZED PRACTICE

State statutes and judicial opinions typically provide that only
a lawyer may practice law. It therefore becomes critical to define
what is the “practice of law.” Unfortunately, attempts to articulate
a satisfactory definition have proven largely unsuccessful. Some
statutes fail to provide any guidance;" statutes and judicial opin-
ions list specific illustrations of activities included within the prac-
tice of law," but are careful to include a caveat that they are not
all inclusive.! Some attempts to be comprehensive are tautological
in nature—defining the practice of law as those activities commonly
performed by lawyers."” The fact is that lawyers perform many ac- -

10. See id. at 174-75; L. PATTERSON & E. CHEATHAM, THE PROFESSION OF Law 370-71
(1971). !

11. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

12. Bates v. State Bar, 443 U.S. 350 (1977).

13. See, e.g., Surety Title Ins. Agency, Inc. v. Virginia State Bar, 431 F. Supp. 298 (E.D.
Va. 1977), vacated, 571 F.2d 205 (4th Cir. 1978). See text accompanying notes 113-129 infra.

14. E.g., CaL. Bus. & Pror. Cope § 6125 (Deering 1974): “No person shall practice law
in this State unless he is an active member of the State Bar.”

15. E.g., N.C. GEN. StaT. § 84-2:1 (1975).

16. State Bar Ass’n v. Connecticut Bank & Trust Co., 146 Conn. 556, 563, 153 A.2d 453,
457-58 (1959); N.C. GEN. STAT. § 84-2:1 (1975).

17. State Bar v. Arizona Land Title & Trust Co., 90 Ariz. 76, 87, 366 P.2d 1, 9 (1961);
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tivities that do not require legal training or knowledge,' and it has
even been suggested that “there are laymen who perform every kind
of task performed by lawyers.”"*

The Code of Professional Responsibility, while eschewing form-
ulation of a specific definition, states: “Functionally, the practice
of law relates to the rendition of services for others that call for the
professional judgment of a lawyer.”’? The essence of this judgment,
according to the Code, is the lawyer’s ‘“‘educated ability to relate the
general body and philosophy of law to a specific legal problem of a
client.”’

Implicit in such attempts to delineate the “practice of law” is
the recognition that lawyers perform acts that do not require their
professional judgment. Further, no clear line can be drawn that will
distinguish in all circumstances those activities to be performed by
non-lawyers from those reserved exclusively for members of the bar.
Whether or not a particular activity is considered off limits to lay-
persons generally depends upon: 1) the nature of the activity, 2)
relevant qualifications of the non-lawyer engaging in the activity,
and 3) under what circumstances the service is performed.

Activities included within the practice of law which potentially
are reserved for lawyers include representative appearances before
legal tribunals, preparation of pleadings and other documents in
connection therewith, drafting of instruments affecting legal rights
and obligations, and giving legal advice. As a generalization, court-
room advocacy on behalf of another is deemed to be the heart of the
lawyer’s functions and is most likely to be prohibited to non-
lawyers. The other enumerated activities may be allowed when they
are incidental to some other legitimate activity performed by a non-
lawyer or if they are conducted under supervision of or in conjunc-
tion with a lawyer.

Following this approach, a few states have gone so far as to
define statutorily the “practice of law’’ as representation of another
before a tribunal authorized to make legal decisions?® while desig-
nating the preparation of legal documents and giving of legal advice
as the “business of law.”’”” The practical difference between these

State Bar Ass’n v. Connecticut Bank & Trust Co., 146 Conn. 556, 563, 1563 A.2d 453, 457-58
(1959); State Bar Ass’n v. Connecticut Bank & Trust Co., 145 Conn. 222, 140 A.2d 863 (1958);
People v. Lawyers Title Corp., 282 N.Y. 513, 27 N.E.2d 30 (1940).

18. See Q. JoHNSTONE & D. HopsoN, supra note 8, at 81-92, 101-02, 106-30.

19. Id. at 163.

20. ABA CobEe oF ProressioNAL RespoNsIBILITY EC 3-5.

21. Id.

22. E.g., LA REv. STAT. ANN. § 37:212(1) (West 1964); TeNN. CoDE ANN. § 29-302 (1955).

23. LA. REv. STAT. ANN. § 37:212(2) (West 1964); TENN. CoDE ANN. § 29-302 (1955).
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categories is that the practice of law is prohibited to non-lawyers,
whether or not done for compensation, while the business of law is
unauthorized only if the client pays for the services.? A dichotomy
based upon the presence or absence of compensation misconceives
the purposes of unauthorized practice regulation. The intent is not
to protect a prospective client from paying compensation for incom-
petent or unethical legal services, but to protect that client from
receiving such services. It would be of small comfort to a client that
he did not have to pay for services of a non-lawyer whose incompet-
ence resulted in a loss of title to property, an invalid will, or'criminal
liability for violation of security laws. On the other hand, if freedom
to choose a non-lawyer to perform certain legal services is impor-
tant, that freedom should not be denied simply because the non-
lawyer insists on compensation for his services.

There are situations, however, where the payment of compensa-
tion may be relevant to the establishment of the unauthorized prac-
tice of law. For example, one common exception to the prohibition
of law practice by non-lawyers is when the legal services are inciden-
tal to other legitimate services performed by the non-lawyer and no
separate fee is charged for the legal aspects of the transaction.?
Thus, it is commonly held that a real estate broker may fill in the
blanks of a purchase and sale agreement so long as the basis for the
broker’s compensation is the bringing together of a buyer and seller
of the real estate and not the incidental preparation of a legal docu-
ment.?® Some jurisdictions also regard the preparation of deeds
granting title, mortgage or trust deeds, and related documents as
incidental to the real estate dealer’s business function.? Similarly,
financial institutions and title companies have been permitted to
prepare legal documents incidental to the granting of a loan or
insuring of legal title.”® Bank trust departments, accountants, and
other business representatives also may be allowed to give advice
with legal implications and to draft or fill in standardized legal
documents incidental to the performance of services for their cus-
tomers.? In some states the incident to business exception is limited

24. LA. REv. STAT. ANN. § 37:212(2) (West 1964); TENN. CoDE ANN. § 29-302 (1955).

25. See cases cited notes 26-31 infra.

26. See Chicago Bar Ass’n v. Quinlan & Tyson, Inc., 34 Ill. 2d 116, 214 N.E.2d 771
(1966); Gustafson v. V.C. Taylor & Sons, Inc., 138 Ohio St. 392, 35 N.E.2d 435 (1941).

27. Conway-Bogue Realty Inv. Co. v. Denver Bar Ass’n, 135 Colo. 398, 312 P.2d 998
(1957); Ingham County Bar Ass’n. v. Walter Neller Co., 342 Mich. 214, 69 N.W.2d 713 (1955);
State ex rel. Reynolds v. Dinger, 14 Wis. 2d 193, 109 N.W.2d 685 (1961).

28. E.g., Bar Ass'n v. Union Planters Title Guar. Co., 46 Tenn. App. 100, 326 S.W.2d
767 (1959). But see Hexter Title & Abstract Co. v. Grievance Comm., 142 Tex. 506, 179
S.W.2d 946 (1944).

29. See, e.g., Merrick v. American Sec. & Trust Co., 107 F.2d 271 (D.C. Cir. 1939), cert.
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to filling in standard forms prepared by lawyers, drafting incidental
legal documents, and giving legal advice that is simple rather than
complex in nature.® Thus, the courts of California and Minnesota
have concluded that a layperson should not be allowed to furnish
legal services that are incidental to another business or profession
but involve difficult legal questions since their resolution would
reasonably demand a trained legal mind.*

The extent to which laypersons may perform legal services inci-
dental to other occupations has been greatly influenced by customs
in various localities and in certain occupations. In California, for
example, lawyers are rarely involved in the purchase and sale of
residential real estate. Real estate brokers, lending institutions, title
insurance companies, and escrow agents handle all details from the
initial agreement to the closing.’? In the construction industry, it has
become customary for architects to draft contracts and specifica-
tions, interpret them, settle disputes which may arise under them,
and generally act as advocates and representatives of property own-
ers or developers.®

In some jurisdictions a non-lawyer’s holding himself out to
practice law constitutes unauthorized practice.* Although whether
or not a fee was charged and whether or not the services rendered
were a single act or a series of transactions are relevant to the deter-
mination,® a holding out to practice may be found even when the
services were performed without compensation or on just a single
occasion. A person who proffers advice to a friend that he has

denied, 308 U.S. 625 (1940); Ingham County Bar Ass’n v. Walter Neller Co., 342 Mich. 214,
69 N.W.2d 713 (1955); Auerbacher v. Wood, 142 N.J. Eq. 484, 59 A.2d 863 (1948); In re Bercu,
273 App. Div. 524, 78 N.Y.S.2d 209 (1948), aff'd, 299 N.Y. 728, 87 N.E.2d 451 (1949). But
see Oregon State Bar v. John H. Miller & Co., 235 Or. 341, 385 P.2d 181 (1963). See also
AMERICAN BAR FounDATION, UNAUTHORIZED PRACTICE HANDBOOK 132-38 (1972).

30. See cases cited note 31 infra. See People v. Title Guar. & Trust Co., 227 N.Y. 336,
125 N.E. 666 (1919); Gustafson v. V.C. Taylor & Sons, Inc., 138 Ohio St. 392, 35 N.E.2d 435
(1941). But see People v. Lawyers Title Corp., 282 N.Y. 513, 27 N.E.2d 30 (1940). For the
view that drafting legal documents for a residential real estate transaction is not routine, but
requires a lawyer’s judgment and knowledge, see Special Committee on Residential Real
Estate Transactions, The Proper Role of the Lawyer in Residential Real Estate Transactions,
1976 A.B.A. Rep. 7-8.

31. Agran v. Shapiro, 127 Cal. App. 2d 807, 273 P.2d 619 (1954); Gardner v. Conway,
234 Minn. 468, 479-81, 48 N.W.2d 788, 795-96 (1951).

32. See Comment, The Unauthorized Practice of Law by Laymen and Lay Associations,
54 CaLiF. L. Rev. 1331, 1343 (1966).

33. See Q. JounsToNE & D. HopsoN, supra note 8, at 315-54.

34. E.g., People v. Goldsmith, 249 N.Y. 586, 164 N.E. 593 (1928).

35. See In re Opinion of the Justices, 289 Mass. 607, 194 N.E. 313 (1935); Spivak v.
Sachs, 16 N.Y.2d 163, 211 N.E.2d 329, 263 N.Y.S.2d 953 (1965). Compare People v. Lawyers
Title Corp., 282 N.Y. 513, 27 N.E.2d 30 (1940), with People v. Title Guar. & Trust Co., 227
N.Y. 366, 125 N.E. 666 (1919).
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grounds for a lawsuit is not likely to have violated the proscription,
whereas a law student who draws a will for a friend without compen-
sation probably has.

Law students and paralegals enjoy no special privilege to prac-
tice law unless their activities are performed under the supervision
of a lawyer who takes responsibility for the end product. Stated
positively, a law student or paralegal may engage in a wide variety
of activities such as legal research, drafting of legal documents,
interviewing witnesses, and drafting interrogatories so long as a law-
yer supervises and accepts responsibility for the work product.* In
many states law students are also permitted to make court appear-
ances and participate in the trial of a case. This is usually done
pursuant to student practice rules adopted by the state court, the
legislature, or the integrated bar association with official delegated
authority.’ Typically student practice rules require the student to
have a minimum level of legal education, to perform the practice
under the supervision of a responsible attorney, and to maintain the
standards of professional ethics.

A recent opinion by a California intermediate court of appeals
held that state’s student practice rules® invalid as applied to repre-
sentation of a felony defendant.® The court reasoned that the rules
were authorized by the State Bar without prior approval of the state
court, and that representation by a student denied the defendant
adequate counsel as guaranteed by the sixth amendment. No spe-
cific defect in the student’s representation was cited, however. The
California Supreme Court has granted a petition to review this case
and also has tentatively granted a State Bar request to approve the
existing student practice rule.

36. See In re McKelvey, 82 Cal. App. 426, 2565 P. 834 (1927); Johnson v. Davidson, 54
Cal. App. 251, 202 P. 169 (1921), rev’d on other grounds sub nom. Crawford v. State Bar, 54
Cal. 2d 659, 355 P.2d 490, 7 Cal. Rptr. 746 (1960); Florida Bar v. Thomson, 310 So. 2d 300
(Fla. 1975); People v. Alexander, 53 Ill. App. 2d 299, 202 N.E.2d 841 (1964); In re Christian-
son, 215 N.W.2d 920 (N.D. 1974); Ferris v. Snively, 172 Wash. 167, 19 P.2d 942 (1933). But
see State v. Hardy, 61 Wyo. 172, 156 P.2d 309 (1945). See also Brickman, Expansion of the
Lawyering Process Through a New Delivery System: The Emergence and State of Legal
Paraprofessionalism, 71 CoLuM. L. Rev. 1163 (1971); Comment, Unauthorized Practice of
Law Students, 36 Tex. L. Rev. 346 (1958); Annot. 13 A.L.R.3d 1137 (1967).

37. Forty-seven states, the District of Columbia, and Puerto Rico authorize some form
of supervised law student practice. COUNCIL ON LEGAL EDpUCATION FOR PROFESSIONAL RESPONSI-
BILITY, SURVEY AND DIRECTORY OF CLINICAL LEGAL EDUCATION 1977-78, at 119 (1978). See Arger-
singer v. Hamlin, 407 U.S. 25, 40 (1972) (Brennan, J., concurring).

38. STATE BAR OF CALIFORNIA RULES GOVERNING PRACTICAL TRAINING OF LAW STUDENTS
(1976).

39. People v. Perez, 147 Cal. Rptr. 34, (Ct. App. 1978), petition for hearing granted,
(Cal. S. Ct. Aug. 17, 1978).
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While legislative and administrative bodies have adopted rules
defining who can practice law, courts generally have held that con-
trol of the practice of law is a judicial function.® Accordingly, they
have struck down legislative regulations in conflict with what the
courts believed were appropriate minimum standards for admission
to practice.” On the other hand, judicial deference has been given
to legislative regulation of the practice of law found to be reasona-
ble.*? Further, as evidenced by the specific amendment to the Ari-
zona Constitution permitting real estate brokers to draft certain
legal documents,® each state’s constitution controls the allocation
of powers within that state.

Judicial control over who may appear in court and draw related
pleadings and motions may reasonably be grounded on the court’s
right to protect itself from inefficient and incompetent advocates
and to safeguard its standards of justice by protecting litigants from
inadequate representation. It is less reasonable to assume that the
concept of the lawyer as an “officer of the court” necessitates that
courts control legal practice unconnected with pending or contem-
plated litigation. Nevertheless, an Oklahoma decision,* later recon-
sidered,® finding that the courts lacked power over non-judicial
aspects of the practice of law in the absence of legislative authoriza-
tion is an unusual example of judicial self-denial.

Although the practice of law clearly includes appearances on
behalf of another before a tribunal with authority to decide legal
controversies, the proscription against such practice by non-lawyers
does not always apply to appearances before administrative agen- -
cies. At one extreme are decisions by state courts striking down
legislation or administrative rules that permit non-lawyers to serve
as advocates in quasi-judicial proceedings before public utility com-
missions, workers’ compensation boards, or other state agencies on

40. State Bar v. Arizona Land Title & Trust Co., 90 Ariz. 76, 95, 366 P.2d 1, 14 (1961),
aff'd on rehearing, 91 Ariz. 293, 371 P.2d 1020 (1962); In re Baker, 8 N.J. 321, 85 A.2d 505,
511-12 (1951); In re Opinion of the Justices, 289 Mass. 607, 194 N.E. 313 (1935); In re Splane,
123 Pa. 527 (1889). See AMERICAN BAR FOUNDATION, supra note 29, at 3-5, 119-24, 246-50.

41. Inre Bailey, 30 Ariz. 407, 248 P. 29 (1926); Merco Constr. Eng’rs, Inc. v. Municipal
Court, 21 Cal. 3d 724, 581 P.2d 636, 147 Cal. Rptr. 631 (1978); In re Lavine, 2 Cal. 2d 324, 41
. P.2d 161 (1935); State v. Bander, 106 N.J. Super. 196, 254 A.2d 552 (Super. Ct. Law Div.
1969); Ruckenbrod v. Mullins, 102 Utah 548, 133 P.2d 325 (1943); State v. Cannon, 206 Wis.
374, 240 N.W. 441 (1932).

42. See Merco Constr. Eng’rs, Inc. v. Municipal Court, 21 Cal. 3d 724, 728-29, 581 P.2d
636, 147 Cal. Rptr. 631 (1978); Eagle Indem. Co. v. Industrial Accident Comm’n, 217 Cal.
244, 18 P.2d 341 (1933).

43. See notes 2-3 supra and accompanying text.

44. Edwards, Inc. v. Hert, 42 J. OkLA. B. Ass’~N 2798 (1971).

45. R.J. Edwards, Inc. v. Hert, 504 P.2d 407 (Okla. 1972).
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the theory that only the court may authorize one to practice law.*
Thus, while a layperson may negotiate another worker’s compensa-
tion claim or fill out an application for such benefits, only a lawyer
is permitted to appear in a representative capacity before the boards
in certain jurisdictions.”” Other states and the federal government
take a more permissive approach and defer to legislative or adminis-
trative rules regulating who may appear before administrative adju-
dicative bodies.® The federal practice ranges from requiring that
only lawyers may appear as advocates before boards such as the
CAB and FCC* to permitting any person to appear in a representa-
tive capacity before boards such as the NLRB.* In between these
extremes are agencies that allow lawyers and other persons who
exhibit requisite professional qualifications to make representative
appearances. For example, the IRS allows certified public account-
ants and “enrolled agents” who pass tests of competency or experi-
ence to practice.® The ICC authorizes appearances by “class B”
practitioners who successfully complete an examination on trans-
portation law and practice.® There is also no restriction on who may
appear as an advocate before arbitration tribunals even though arbi-

46. E.g., Denver Bar Ass'n v. Public Utilities Comm’n, 154 Colo. 273, 391 P.2d 467
(1964); People v. Goodman, 366 Ill. 346, 8 N.E.2d 941, cert. denied, 302 U.S. 728 (1937); Clark
v. Austin, 340 Mo. 467, 101 S.W.2d 977 (1937); Stack v. P.G. Garage, Inc., 7 N.J. 118, 80
A.2d 545 (1951); In re Unauthorized Practice of Law, 175 Ohio St. 149, 192 N.E.2d 54 (1963).

47. See Wilkey v. State, 244 Ala. 568, 14 So. 2d 536, cert. denied, 320 U.S. 787 (1943);
Goodman v. Beall, 130 Ohio St. 427, 200 N.E. 470 (1936); West Va. State Bar v. Earley, 144
W. Va. 504, 109 S.E.2d 420 (1959); Annot., 2 A.L.R.3d 724 (1965). Compare Liberty Mut.
Ins. Co. v. Jones, 344 Mo. 932, 130 S.W.2d 945 (1939), with Hoffmeister v. Tod, 349 S.W.2d
5 (Mo. 1961).

48. Goldsmith v. Board of Tax Appeals, 270 U.S. 117, 122 (1926); Eagle Indem. Co. v.
Industrial Accident Comm’n, 217 Cal. 244, 18 P.2d 341 (1933); Carr v. Stringer, 171 S.W.2d
920 (Tex. Civ. App. 1943); State ex. rel. Reynolds v. Dinger, 14 Wis. 2d 193, 109 N.W.2d 685
(1961); 5 U.S.C. § 555 (1976). See Bennett, Non-Lawyers and the Practice of Law Before State
and Federal Agencies; 46 A.B.A.J. 705 (1960); Vom Baur, Administrative Agencies and Unau-
thorized Practice of Law, 48 A.B.A.J. 715 (1962).

49. 47 C.F.R. § 1.23(a) (1977); 14 C.F.R. § 302.11 (1977).

50. An unpublished survey of 35 federal agencies, made by the author in 1970, revealed
that 14 agencies permit only lawyer representation, 16 allow representation by anyone with-
out regard to professional qualification, and 5 admitted to practice lawyers and other classes
of persons with identified professional qualifications. D. Weckstein, Control of Practice and
Discipline of Representatives Before Federal Administrative Agencies, Part I, 59 (1970) (un-
published report to the Administrative Conference of the United States).

51. 26 C.F.R. § 601.502 (1977).

52. 49 C.F.R. § 1100.8(a)(c) (1977). Incidentally, as a result of the Agency Practice Act
of 1965, 5 U.S.C. § 500 (1976), any lawyer licensed by a state cannot be excluded from practice
before a federal administrative agency other than the Patent Office, which individually
certifies patent attorneys on the basis of their demonstrated compentency in the area. Id. at
§ 500(e) (1976). All agencies, however, do retain the right to disbar from practice before them
individual lawyers who commit unethical acts or engage in contemptuous behavior. Id. at §
500(d)(2) (1976).
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trators render decisions on legal and factual questions that are final
and binding with only limited grounds for appeal to the courts.*

One reason for allowing non-lawyers to appear before adminis-
trative and arbitral tribunals is that such bodies are designed to
adjudicate controversies in an informal, inexpensive, and expedi-
tious manner. The relative high cost and technical proficiency of
lawyers might frustrate these objectives. A similar policy has been
used to justify the exclusion of lawyers as advocates in small claims
courts. Not only are lawyers not required to appear in these courts,
but in many jurisdictions representative appearances are prohib-
ited.* The limited jurisdiction of these courts is used to justify this
departure from the policy that lawyers are needed to protect the
litigants. A further safety valve is provided by allowing a losing
defendant to take an appeal de novo to a higher court.®

It should be noted that while many administrative hearings
deal with relatively small monetary claims, others involve substan-
tial potential liabilities and acquisitions or protection of valuable
operating licenses. Nevertheless, the rules and cases frequently fail
to weigh such factors in determining whether lawyer representation
is required.

The doctrine of federal supremacy limits a state’s authority to
regulate the practice of administrative law within its jurisdictions.
The United States Supreme Court held in Sperry v. Florida* that
Florida lacked the power to preclude a non-lawyer patent agent
from activities involving representation of clients before the U.S.
Patent Office even though his activities might constitute the prac-
tice of law. Wisconsin applied the Sperry doctrine to allow exclusion
of a non-lawyer transportation practitioner from representing
clients before the State Public Service Commission but not from
representing the same clients as a class B practitioner before the
ICC.% Although the full impact of the Sperry doctrine has not been
determined, it is probable that IRS approved accountants and en-
rolled agents are free from state regulation of their federal tax prac-
tice.® Furthermore, it is possible that lawyers who are licensed in
one state may be beyond the regulatory authority of another state

53. See United States Arbitration Act, 9 U.S.C. § 10 (1976).

54. E.g., CaL. Civ. Proc. CopE § 117.4 (Deering Supp. 1978).

55. Id. § 117.8 (Supp. 1978).

56. 373 U.S. 379 (1963).

57. State ex rel. State Bar v. Keller, 21 Wis. 2d 100, 123 N.W.2d 905 (1963), cert.
denied, 377 U.S. 964 (1964).

58. See Bennett, supra note 48, at 708-09.
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when they confine their activities in that state to the practice of
federal law.®

While it may be true that one who represents himself has a fool
for a client, a long-standing exception to the unauthorized practice
rules is that an individual is free to appear before a court on his own
behalf or to otherwise perform legal services for himself.*® Particu-
larly following recent attempts to simplify the law of divorce and
probate, some individuals—preferring to save a buck and sacrifice
a lawyer—have attempted to do their own legal work with the aid
of published forms, guide books, do-it-yourself kits, and non-legal
advisors. The bar, with mixed success, has generally resisted these
encroachments on their traditional terrain. The publication of books
and kits that contain standard forms for wills, trusts, marital disso-
lutions, and bankruptcies, along with instructions for use, have gen-
erally been held to be permissible activities protected by the first
amendment.® Where, however, the distribution .of such aids is ac-
companied by legal advice pertaining to particular individuals, the
courts have held that the line between aiding persons to represent
themselves and engaging in the unauthorized practice of law has
been crossed.®? For example, Norman Dacey’s book, How to Avoid
Probate (and lawyers), was held to be protected, but his offering of
estate planning counseling to potential mutual fund customers was
condemned as unauthorized practice.®* Another example is the fine
line drawn between acting as a scrivener for a person performing his
own legal services, which is permissible,* and drafting legal instru-

59. See Spanos v. Skouras Theatres Corp., 364 F.2d 161 (2d Cir.), cert. denied, 385 U.S.
987 (1966); Note, Attorneys: Interstate and Federal Practice, 80 Harv. L. Rev. 1710, 1724-26
(1967). But see Ginsburg v. Kovrak, 392 Pa. 143, 139 A.2d 889 (1957), appeal dismissed, 358
U.S. 52 (1958).

60. See, e.g., Faretta v. California, 422 U.S. 806 (1975); Merco Constr. Eng’rs, Inc. v.
Municipal Court, 21 Cal. 3d 724, 735-37, 581 P.2d 636, 147 Cal. Rptr. 631 (1978) (Newman,
J., dissenting); Cooperman v. West Coast Title Co., 75 So. 2d 818 (Fla. 1954); Carr v. Grace,
321 So. 2d 618 (Fla. Dist. Ct. App. 1976); Annot., 27 A.L.R. Fed. 485 (1976).

61. New York County Lawyers’ Ass’n v. Dacey, 21 N.Y.2d 694, 234 N.E.2d 459, 287
N.Y.S.2d 422 (1967); State v. Winder, 42 App. Div. 2d 1039, 348 N.Y.S.2d 270 (1973); Oregon
State Bar v. Gilchrist, 272 Or. 552, 538 P.2d 913 (1975). Contra, Florida Bar v. American
Legal & Business Forms, Inc., 274 So. 2d 225 (Fla. 1973). See also Project, The Unauthorized
Practice of Law and Pro se Divorce: An Empirical Analysis, 86 YALE L.J. 104 (1976); Annot.,
71 A.L.R.3d 1000 (1976).

62. Grievance Comm. v. Dacey, 154 Conn. 129, 222 A.2d 339 (1967); State Bar v.
Cramer, 399 Mich. 116, 249 N.W.2d 1 (1976). For a critical view of the distinction suggested
in the text, see Note, 6 MicH. J.L. Rer. 423 (1973).

63. Compare New York County Lawyers’ Ass’'n v. Dacey, 21 N.Y.2d 694, 234 N.E.2d
459, 287 N.Y.S.2d 422 (1967), with Grievance Comm. v. Dacey, 154 Conn. 129, 222 A.2d 339
(1967).

64. See Mickel v. Murphy, 147 Cal. App. 2d 718, 720, 305 P.2d 993, 995 (1957); Colorado
Bar Ass’n v. Miles, 557 P.2d 1202 (Colo. 1976); State ex rel. Wright v. Barlow, 131 Neb. 294,
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ments for him, which absent other circumstances is not lawful.*

Complications arise when the “person’ seeking self-represen-
tation is a corporation. Of necessity, a corporation must act through
natural persons. The question then arises as to whether or not non-
lawyer employees, officers, or directors who act for the corporation
may perform legal services for it. As a general rule, a corporation
may not appear in court in propria persona.®* Court appearances on
behalf of a corporation may be made only by lawyers authorized
to practice in that court. A lawyer who is a corporate employee
may represent the corporation only if he is licensed to practice in
the forum jurisdiction or has received permission to appear pro
hac vice.*” On the other hand, non-lawyer or out-of-state lawyer
employees commonly are permitted to prepare legal documents,
give legal advice, or render other internal legal services for the cor-
poration.® A national or multi-national corporation frequently
employs lawyers who are not officed in a state where they are
authorized to practice. These corporations do not lack sophistica-
tion regarding the need for qualified legal counsel so the policy of
public protection is inapposite. Nevertheless, there is justification
for requiring that court appearances on behalf of the corporation be
made by, or in association with, a locally licensed lawyer, since he
will presumably be familiar with local procedures, court rules, and
laws and will be subject to the disciplinary authority of the local
courts. While a corporation may use its own employees to perform
corporate legal affairs, it may not use them to perform legal services
for others.*

268 N.W. 95 (1936).

65. See Biakanja v. Irving, 49 Cal. 2d 647, 320 P.2d 16 (1958); Wright v. Barlow, 131
Neb. 294, 268 N.W. 95 (1936). See text accompanying notes 23-33 supra.

66. Phillips v. Tobin, 548 F.2d 408 (2d Cir. 1976); Simbraw, Inc. v. United States, 367
F.2d 373 (3d Cir. 1966); Turner v. American Bar Ass’n, 407 F. Supp. 451 (N.D. Tex. 1975);
Merco Constr. Eng’rs, Inc. v. Municipal Court, 21 Cal. 3d 724, 581 P.2d 636, 147 Cal. Rptr.
631 (1978); Tuttle v. Hi-Land Dairyman’s Ass’n, 10 Utah 2d 195, 350 P.2d 616 (1960). Excep-
tions have been recognized for appearances in small-claims courts which prohibit lawyer
representation. Prudential Ins. Co. v. Small Claims Court, 76 Cal. App. 2d 379, 173 P.2d 38
(1946). Federal administrative agencies tend to allow appearances by corporate officers or
employees even if they otherwise require attorney representation. 47 C.F.R. § 1.23(a) (1977).

67. See text accompanying notes 83-86 infra.

68. See Paradise v. Nowlin, 86 Cal. App. 2d 897, 195 P.2d 867 (1948); Q. JOHNSTONE &
D. HopsoN, supra note 8, at 166. But see Kentucky State Bar Ass’n v. Tussey, 476 S.W.2d
177 (Ky. 1972).

69. State Bar Ass’'n v. Connecticut Bank & Trust Co., 145 Conn. 222, 140 A.2d 863
(1958); Kentucky State Bar Ass’n v. First Fed. Sav. & Loan Ass’n, 342 S.W.2d 397 (Ky. 1961).
Interesting situations develop with collection agencies that file suit to collect claims referred
to them. If the agency receives a good faith assignment of the claim from the original creditor,
it then becomes the real party in interest and may bring suit through an attorney of its choice.
See Cohn v. Thompson, 128 Cal. App. Supp. 783, 16 P.2d 364 (1932). If, however, the creditor
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The concept that a corporation may not practice law or hire
lawyers to practice for it is a traditional but disappearing bug-a-boo
of the legal profession. The theory was that only a natural person
can be tested for requisite skills, take an oath to uphold the Consti-
tution and laws, meet educational qualifications, and exercise the
confidential fidelity required of lawyers.” The corporate entity was
believed to be an impermissible lay intermediary between its lawyer
employees and the clients.” In addition to the possibility that he
would be representing conflicting interests, the lawyer who rendered
legal services to third parties on behalf of a corporation was thought
to risk violation of ethical proscriptions against sharing legal fees
with a non-lawyer entity, disclosure of client’s confidential commu-
nications, solicitation of business, and commercialization of the pro-
fession.”? The prohibition against intermediaries has now been
dropped in favor of its underlying rationale that seeks to avoid lay
exploitation or control of legal services.”

Given an appropriate economic incentive, the legal profession
recognized belatedly that its prohibition against corporations prac-
ticing law had placed form over substance. Accordingly, when an
opportunity arose for gaining significant tax advantages by render-
ing professional services in corporate form, organizations of lawyers
and doctors successfully lobbied state legislatures to authorize pro-
fessional practice through professional associations or corporations.
These entities were designed to have sufficient corporate character-
istics to qualify as corporations for tax purposes but, to safeguard
traditional professional standards, ownership and control were lim-
ited to professional members and some corporate attributes such as
limited liability were adopted in attenuated form.™ In most states

has only employed the agency to collect the claim on his behalf, including assignment of the
claim for purposes of collection, then it would be the unauthorized practice of law for the
agency to retain a lawyer to bring suit on the claim, Berk v. State, 225 Ala. 324, 142 So. 832
(1932), unless the creditor has also authorized the agency to select a lawyer who would have
a direct attorney-client relationship with the creditor and would not share legal fees with the
collection agency. See State v. Lytton, 172 Tenn. 91, 110 S.W.2d 313 (1937).

70. See State Bar Ass’n v. Connecticut Bank & Trust Co., 145 Conn. 222, 234, 140 A.2d
863, 870 (1958); In re Co-operative Law Co., 198 N.Y. 479, 483, 92 N.E. 15, 16 (1910); Ohio
ex rel. Green v. Brown, 173 Ohio St. 114, 180 N.E.2d 157 (1962); Nelson v. Smith, 107 Utah
382, 394, 154 P.2d 634, 640-41 (1944); Committee on Unauthorized Practice: Informative
Opinion A of 1961, 47 A.B.A.J. 1133 (1961).

71. See authorities cited note 70 supra; ABA CaNONS OF ProFEssiONAL EtHics No. 35;
ABA ComMm. oN ProressioNAL ETnics, OpPINIONS, Nos. 122 (1934), 10 (1926), 8 (1925).

72. See Snyder & Weckstein, Quasi-Corporations, Quasi-Employees, and Quasi-Tax
Relief for Professional Persons, 48 CorNELL L.Q. 613, 659-71 (1963).

73. ABA Cobe or ProressioNAL ResponsmiLiry DR 5-107(B) & (C), EC 5-21, EC 5-23.

74. See ABA Cope or ProressioNAL ResponsmBiLity DR 5-107(C), EC 5-24; ABA
ComMm. oN ProressionNaL ETHics, OpiNiONS, No. 303, 48 A.B.A.J. 159 (1962); Snyder & Weck-
stein, supra note 72 at 655-98.
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the professional corporation is now accepted as a normal business
structure for the practice of law.

As the preceding discussion has demonstrated, the boundaries
of what is and what is not the unauthorized practice of law are not
discernible by a simple application of logic to any acceptable defini-
tion of the practice of law. Despite efforts by the organized bar, the
proposition that “only a lawyer can engage in those activities which
constitute the practice of law” is subject to so many exceptions that
it is hardly tenable as a guideline, let alone a rule of law. Conse-
quently, a few courts and scholars have attempted to formulate a
guideline based on the “public interest.””” In other words, the criti-
cal issue is whether the public good will be better served by permit-
ting only lawyers to perform certain activities or by also allowing
other individuals or occupational groups to perform them. In one
sense, this approach merely restates the basic problem, but recogni-
tion of the public interest as paramount at least focuses judicial
analysis on policies underlying unauthorized practice laws.

The public interest was considered paramount in a series of
group legal service cases decided by the United States Supreme
Court. These cases established that ““collective activity undertaken
to obtain meaningful access to the courts is a fundamental right
within the protection of the First Amendment””® and that efforts to
frustrate that right through the application of unauthorized practice
laws and ethical proscriptions against solicitation were unconstitu-
tional. Specifically, the Court held in one case that the NAACP
could solicit potential plaintiffs to bring desegregation suits to be
tried by lawyers employed by the association.” In other cases the
Court held that labor unions could channel their members’ injury
cases, redressable under either state or federal laws, to lawyers em-
ployed by the unions or found by the unions to be competent and
willing to charge no more than a fee determined to be reasonable
by the union.” Despite the fact that these activities may have vio-
lated the letter of state unauthorized practice statutes and ethical
rules, they were held to involve modes of expression and association
protected by the first and fourteenth amendments in that the asso-

75. See Conway-Bogue Realty Inv. Co. v. Denver Bar Ass’n, 135 Colo. 398, 312 P.2d 998
(1957); Nelson v. Smith, 107 Utah 382, 154 P.2d 634 (1944); Washington State Bar Ass'n v.
Washington Ass’n of Realtors, 41 Wash. 2d 697, 2561 P.2d 619 (1952); L. ParTeRsoN & E.
CHEATHAM, supra note 10, at 369, 372.

76. United Transp. Union v. State Bar, 401 U.S. 576, 585 (1971).

77. NAACP v. Button, 371 U.S. 415 (1963).

78. United Transp. Union v. State Bar, 401 U.S. 576 (1971); United Mine Workers Dist.
12 v. Illinois State Bar Ass’n, 389 U.S. 217 (1967); Brotherhood of R.R. Trainmen v. Virginia
ex rel. Va. State Bar, 377 U.S. 1 (1964).
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ciation or union members could band together and delegate author-
ity to their officers to seek better protection of their legal rights. The
Supreme Court was not unconcerned with the evils at which unau-
thorized practice laws and the canons of ethics were aimed, and
required that the group plans avoid lawyer representation of con-
flicting interests and exploitation of legal services or fees by the lay
groups. Although some dissenting justices questioned whether the
public interest in accessible, competent, and economical legal serv-
ices justified the Court’s intervention in traditional state regulation
of the legal profession on constitutional grounds,” these cases did
provide the impetus for the organized bar to belately recognize the
importance of these public interests.*

II. NoN-RESIDENT ATTORNEYS

In the United States, each state regulates admission to law
practice within its own jurisdiction. Thus, a lawyer admitted to
practice in Utah is not necessarily entitled to practice law in Ne-
vada. Similarly, each federal court maintains its own roster of ad-
mitted attorneys, although admission to the bar of the state in
which the federal court is located is usually the only requirement.*
The theory is that because laws and procedural rules vary from state
to state, passing a bar examination or practicing law in one state is
insufficient to demonstrate competency to practice in another
state.” In addition to measuring competency, each state indepen-
dently has evaluated the moral character of applicants to its bar.

Despite these barriers to practicing law across state lines, op-
portunities for some mobility do exist. An out-of-state attorney is
usually permitted to make occasional appearances on a pro hac vice
basis—*‘for this case only.”’®® When the pro hac vice privilege is
granted, most states require that a local attorney be associated on
the case to ensure that the non-resident attorney will be informed

79. See United Transp. Union v. State Bar, 401 U.S. 576, 599 (1971) (Harlan, J.,
concurring and dissenting).

80. See ABA Cope or ProressioNAL ResponsmiLity EC 2-33, DR 2-101, 2-103, 2-104;

Armstrong, Ethical Problems in Connection with the Delivery of Legal Services, 12 SaN Dieco
L. Rev. 336 (1975); Elson, Canon 2—The Bright and Dark Face of the Legal Profession, id.
at 306. :
81. See Brakel & Loh, Regulating the Multi-State Practice of Law, 50 WasH. L. Rev.
699, 717-18 (1975). The federal courts are now considering, and are likely to adopt, uniform
requirements for admission to practice, perhaps including specific law school courses, experi-
ence, and/or an examination.

82. See generally id.

83. A. Karz, ADMIsSION OF NONRESIDENT ATTORNEYS PRO HAC ViICE (1968); Brakel & Loh,
supra note 81, at 702-06. :
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of local procedures and laws and that the court can maintain disci-
plinary control over counsel. The privilege to appear may be limited
or withdrawn in the court’s discretion.’

Some states and federal district courts have raised qualifica-
tions and have limited the number of pro hac vice appearances that
may be made by an attorney during a specified period. During the
active days of the civil rights movement in the South, a federal
district court adopted regulations requiring that an attorney be
admitted to the bar for at least five years, make no more than one
pro hac vice appearance during any one year, and be associated with
local ‘counsel.® This effectively denied the right of counsel to liti-
gants seeking civil rights remedies or defending actions brought
against them on constitutional grounds. Local counsel was generally
not available to serve and many of the out-of-state lawyers who
volunteered to represent these litigants were relatively recent ad-
mittees to the bar. Ultimately, these regulations were struck down
as schemes to prevent representation of civil rights litigants or as
unreasonable restrictions that went beyond legitimate qualifica-
tions for pro hac vice appearances.®

In some states it is possible for a lawyer who has been practicing
in another state to be admitted on motion—that is, without having
to take another bar examination. Generally, admission on motion
is limited to lawyers who have practiced for a specified time, usually
five years, in a state that grants reciprocal admission on motion.*
Therefore, since California does not admit any lawyers unless they
pass a California examination, California lawyers typically will be
ineligible to be admitted on motion in another state even though
that state admits attorneys on motion from reciprocating states.
Thus, admission to practice without examination seems to depend
more upon economic and political considerations than upon concern
with ensuring that lawyers are competent, ethical, and knowledgea-

84. For example, F. Lee Bailey was denied permission to continue as counsel for a
defendant charged with a capital offense because of Bailey’s wide distribution of a letter
claiming that his client could not get justice in New Jersey. The court considered this an
unethical attempt to influence the disposition of the case. State v. Kavanaugh, 52 N.J. 7,
243 A.2d 225, cert. denied sub nom., Matzner v. New Jersey, 393 U.S. 924 (1968), noted in
1969 Utan L. Rev. 227. See also In re Belli, 371 F. Supp. 111 (D.C. Cir. 1974). Compare In re
Evans, 524 F.2d 1004 (5th Cir. 1975), with Magee v. Superior Court, 8 Cal. 3d 449, 506 P.2d
1023, 106 Cal. Rptr. 647 (1973).

85. See Sanders v. Russell, 401 F.2d 241 (5th Cir. 1968).

86. Id.; Sobol v. Perez, 289 F. Supp. 392 (E.D. La. 1968); see A, KATz, supra note 83,
at 2-6; Brakel & Loh, supra note 81, at 732-33; Sherman, The Right to Representation by
Out-of-State Attorneys in Civil Rights Cases, 4 Harv. C.R.-C.L. L. Rev. 65 (1968). See also
Lefton v. City of Hattiesburg, 333 F.2d 280, 285-86 (5th Cir. 1964).

87. See Brakel & Loh, supra note 81, at 707-13.
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ble about local laws. Economic protectionism is also evident in the
requirement of some states that a lawyer will not be admitted to
practice unless he is a resident of the state and/or intends to engage
in the full-time practice of law in the state.* Attorneys are thus
discouraged from maintaining an active law practice in more than
one state at a time.

State control over the practice of law, however, is not absolute
Standards for admission to and exclusion from the state must be
consistent with federal constitutional principles. Thus, a state can-
not deny admission to an applicant for the bar on grounds not
rationally related to the function of a lawyer.* Qualifications for
admission pro hac vice or on motion cannot be unreasonably strict
or impose restrictions unrelated to the fitness to practice law in the
jurisdiction.® Experience requirements and traditional bar exami-
nation requirements are not irrational. But it does seem constitu-
tionally suspect for a state to admit experienced attorneys from one
state on motion but not from another because of the lack of reciproc-
ity. Also, previously noted, the doctrine of federal supremacy may
allow attorneys who have been admitted to. practice in the federal
courts or are practicing before a federal agency to practice in other
states when they deal exclusively with federal laws."

The advent of the Multi-state Bar Examination has lessened
the burdens of being admitted to practice in more than one state.*
This examination, which consists of multiple-choice questions on
various subjects commonly tested by individual states, is adminis-
téted in several states throughout the country at the same time. Use
of this uniform test is an explicit recognition of a core of law com-
mon to the various states. Several states will now accept an appli-
cant’s Multi-state Bar Examination score even if the test was taken
in another state.

Factors that support further measures to allow lawyers to prac-
tice in more than one state include: mobility of the population;
interstate and international activities of business clients; lawyer

88. Id. at 707-10.

89. Schware v. New Mexico Bd. of Bar Examiners, 353 U.S. 232 (1957); see Hallinan
v. Committee of Bar Examiners, 65 Cal. 2d 447, 421 P.2d 76, 55 Cal. Rptr. 228 (1966);
Sherman, supra note 86, at 107-14.

90. See authorities cited note 86 supra. See Note, Retaining Out-of-State Counsel: The
Evolution of a Federal Right, 67 CoLum. L. Rev. 731 (1967). But cf. Brown v. Wood, 257 Ark.
252, 516 S.W.2d 98 (1974), cert. denied, 421 U.S. 963 (1975).

91. See notes 56-59 supra and accompanying text. See Brakel & Loh, supra note 81, at
717-20; Sherman, supra note 86, at 103-07. See also Cowen v. Calabrese, 230 Cal. App. 2d
870, 41 Cal. Rptr. 441 (1964).

92. See Covington, The Multistate Bar Examination—A New Approach, 26 Ark. L.
Rev. 153 (1972).
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specialization by legal subject rather than geographical location;*
the predominance of similarities rather than differences among laws
of the various states, as evident in the adoption of uniform state
laws; legal education emphasizing nationally orientated teaching
materials; American Bar Association accreditation of law schools
which affords graduates the right to take the bar examination in any
state; the broad range of federal laws; the impact of constitutional
restrictions on state laws; and the leadership of the Federal Rules
of Procedure and Federal Rules of Evidence as models for state
courts. Many law firms, influenced by such factors, have estab-
lished branch offices in several states and the District of Columbia.
This could mark the beginning of national law firms, similar to
existing national accounting firms, that would facilitate service to
clients with multi-state interests. The typical reaction of state bars,
however, has been to increase the barriers to multi-state practice by
adopting longer residence and practice requirements and threaten-
ing ‘to step-up their enforcement of unauthorized practice laws.

IV. TuHE UNMET NEED FOR COUNSEL

It may be laudable to require that for one’s own benefit, he
must seek legal services only from qualified counsel, but it is unten-
able to insist upon such a requirement when qualified legal counsel
is not available. This “catch-22” aspect of the unauthorized prac-
tice laws has been recognized in a few cases.

While his views did not prevail, Justice Douglas in Hackin v.
Arizona questioned “whether a State, under guise of protecting its
citizens from legal quacks and charlatans, can make criminals of
those who, in good faith and for no personal profit, assist the indi-
gent to assert their constitutional rights.””*® Hackin, who had gradu-
ated from an unaccredited law school but was refused admission to
the Arizona Bar, had been convicted for practicing law without a
license because he had represented an indigent prisoner in his at-
tempt to fight extradition to another state on a murder conviction.
Since extradition proceedings were considered ministerial rather
than judicial, Arizona ruled that there was no right to appointed
counsel. The Supreme Court dismissed the appeal for want of a
substantial federal question.

93. In fields such as securities, labor, antitrust, tax, and transportation law, a specialist
probably spends ninety percent of his time applying federal law and the other ten percent
applying state laws whose development has been greatly influenced by the federal laws.

94. See Multistate Practice Torn Between Trends, 3 BAR LEADER 23-24 (1978). But cf.
ABA Comwm. oN ProressioNAL ETHics, OpINIONS, No. 316, 53 A.B.A.J. 3563 (1967).

95. 389 U.S. 143, 144 (1967) (Douglas, J., dissenting).
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A few years later, a ‘‘jailhouse lawyer” fared somewhat better
in Johnson v. Avery.” The Supreme Court there held that one pris-
oner could not be disciplined for aiding another in preparing a writ
of habeas corpus, at least in the absence of available alternative
assistance. The state’s interests in preserving prison discipline and
in limiting the practice of law to licensed attorneys were found
insufficient to justify this restriction on the right of prisoners to
petition for habeas corpus. The Court noted that: ‘“The power of the
States to control the practice of law cannot be exercised so as to
abrogate federally protected rights.””*” All members of the Court had
doubts about lawyers’ having the exclusive right to prepare such
writs. Justice Douglas would have extended a right to laymen—in
and out of prison—‘“to act as ‘next friend’ to any person in the
preparation of any paper or document or claim, so long as he does
not hold himself out as practicing law.”*® The dissenting justices
agreed on the need for assistance to prisoners but would have re-
quired the state to furnish competent persons, not necessarily law-
yers, to render the aid rather than allow the “inept representation
of the average unsupervised jailhouse lawyer.”*

Decisions striking down unreasonable restrictions on pro, hac
vice appearances where qualified local counsel was unavailable and
the Supreme Court’s upholding of group legal service plans suggest
that an individual’s right to counsel, including nonlegal counsel,
may at times outweigh a state’s interest in regulating the practice
of law."™ This is especially likely when local legal counsel is not
available because of the limited financial means of the client, the
specialized or unpopular nature of the case, or the lack of govern-
mental obligation to furnish a qualified lawyer. ‘“Certainly,” as Jus-
tice Douglas has observed, ‘‘the States have a strong interest in
preventing legally untrained shysters who pose as attorneys from
milking the public for pecuniary gain . . . but it is arguable whether
this policy should support a prohibition against charitable efforts of
nonlawyers to help the poor.”'*! And, in any event, ‘“‘state provisions
regulating the legal profession will not be permitted to act as obsta-

96. 393 U.S. 483 (1969).

97. Id. at 490 n.11.

98. Id. at 498 (Douglas, J., concurring).

99. Id. at 501 (White, J., dlssentmg)

100. See A. KaTz, supra note 83, at 3-8; Sherman, supra note 86, at 114-30; Retaining
Out-of-State Counsel: The Evolution of a Federal Right, supra note 90. See also Lefton v.
City of Hattiesburg, 333 F.2d 280, 285-86 (5th Cir. 1964); United States v. Bergamo, 154 F.2d
31 (3d Cir. 1946); Note, The Right to Non-Legal Counsel During Police Interrogation, 70
CoLum. L. Rev. 757 (1970); 11 WM. & Mary L. Rev. 787 (1970).

101. Hackin v. Arizona, 389 U.S. 143, 151-52 (1967) (Douglas J., dissenting).
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cles to the rights of persons to petition the courts and other legal
agencies for redress.’”’10?

V. ENFORCEMENT OF UNAUTHORIZED PRACTICE LAws

The organized bar has sought to deter the unauthorized prac-
tice of law through education, negotiation, and prohibition. The bar
has attempted to educate the public and would-be practitioners by
informing them of state restrictions on unauthorized practice and
. of the protective purposes underlying the regulations. The American
Bar Association and individual state bar associations have entered
into conference agreements with various organizations representing
other professions and occupations whose activities are closely re-
lated to the law such as accountants, architects, bank and trust
companies, collection agencies, insurance agencies, title insurance
companies, and real estate brokers.!®® These agreements serve to
educate the group involved and provide a basis for voluntary com-
pliance with law practice regulations. There is a possibility, how-
ever, that these agreements that divide economic markets among
competitors may run afoul of antitrust laws.!'™

A person who engages in the unauthorized practice of law risks:
1) a misdemeanor criminal penalty;'® 2) having an injunction
against such activities ordered upon application of an interested
party, which more often than not turns out to be a bar association;!*
and 3) being held in contempt of court. In some states quo warranto
proceedings may be brought against a corporation that exceeds its
powers by practicing law or against individuals who, without au-
thority, seek to exercise the functions of an attorney as an “officer
of the court.”'” The issuance of this writ may result both in forbid-
ding certain activities in the future and in the imposition of a fine
for past offenses. Also, non-lawyers and non-resident lawyers have
been denied entitlement to fees when their performance of services

102. Id. at 151.

103. See VII MARTINDALE-HUBBELL LAw Direcrory 71M (1978); V. COUNTRYMAN, T.
FINMAN & T. ScHNEYER, THE LAWYER IN MODERN SocIETY, 522-29 (2d ed. 1976); Q. JOHNSTONE
& D. HopsoN, supra note 8, at 184-87.

104. Editorial Opinion & Comment, 63 A.B.A.J. 455 (1977); Comment, The Bar as a
Trade Association: Economics, Ethics and the First Amendment, 5 Harv. C.R.-C.L. L. Rev.
334, 336-39 (1970).

105. E.g., CaL. Bus. & Pror. CopE § 6126 (Deering 1974); TENN. CopE ANN. § 29-303
(1955) (also providing for treble damages in a civil action).

106. See V. CouNTRYMAN, T. FINMAN & T. SCHNEYER, supra note 103, at 514; Q. JOHN-
SsTONE & D. HorsoN, supra note 8, at 177-78; Note, Remedies Available to Combat the
Unauthorized Practice of Law, 62 CoLuM. L. Rev. 501 (1962). See generally AMERICAN BaAR
FOUNDATION, supra note 29, at 98-110, 242-305.

107. See Onion, supra note 1, at 75. See authorities cited note 106 supra.



670 UTAH LAW REVIEW [1978: 649

has been found to be the unauthorized practice of law.!*®

Sanctions may also be imposed against lawyers who aid indi-
viduals in unauthorized practice. In 1937, the American Bar Asso-
ciation adopted a canon that made it unethical for a lawyer to aid
the unauthorized practice of law.'® This prohibition is continued in
the Code of Professional Responsibility which also continued pros-
criptions against a lawyer sharing legal fees with a non-lawyer'" or
forming a partnership with a non-lawyer if the practice of law is one
of the activities of the partnership.!"! The Code also suggests that
lawyers have an affirmative duty to assist in preventing the unau-
thorized practice of law.!? Since many businesses that render law
related services frequently employ or consult lawyers, these ethical
restraints on the legal profession may deter more unauthorized prac-
tice than is prevented by direct action against non-lawyers.

VI. ANTITRUST AND CONSTITUTIONAL RESTRAINTS ON
UNAUTHORIZED PRACTICE LAws

A system that excludes certain individuals from the practice of
law and that is regulated by those already admitted to the practice
raises serious questions under current interpretations of federal an-
titrust law and the Constitution. Anticompetitive practices of the
bar, if not required by the state, are subject to federal statutes that
prohibit attempts to monopolize, practices that tend to reduce com-
petition, and restraints on trade.!'® Although restrictions on practice
may be exempt from antitrust laws if they are deemed to be part of
a state regulatory program,' the state action exemption is not abso-
lute.!® If state regulation is directly counter to federal antitrust
policies, the underlying state interests will be examined to deter-
mine which will prevail. In addition, if state action is found, regula-
tions may be violative of the first amendment,'® the fourteenth
amendment,!” or other constitutional provisions.'® Although state
requirements regarding education, character, and examinations
have been held constitutional because of their rational relation to

108. E.g., Spivak v. Sachs, 16 N.Y.2d 163, 211 N.E.2d 329, 263 N.Y.S.2d 953 (1965).
109. ABA Canons or ProressioNAL ETHics No. 47.

110. ABA Cobk or ProressioNAL ResponsieiLiTY DR 3-101, -102.

111. Id. DR 3-103.

112. Id. Canon 3.

113. Goldfarb v. Virginia State Bar, 421 U.S. 773 (1975).

114. Bates v. State Bar, 443 U.S. 350 (1977); Parker v. Brown, 317 U.S. 341 (1943).
115. Cantor v. Detroit Edison Co., 428 U.S. 579 (1976).

116. NAACP v. Button, 371 U.S. 415 (1963). See text accompanying notes 76-78 supra.
117. Gibson v. Berryhill, 411 U.S. 564 (1973).

118. Sperry v. Florida, 373 U.S. 379 (1963). See text accompanying note 56 supra.
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the practice of law,'® many unauthorized practice rules remain un-
tested under the Constitution as well as under federal antitrust
laws.

Several recent cases serve to illustrate issues and trends that
will be significant in determining what restrictions on the practice
of law will be tolerated. In Goldfarb v. Virginia State Bar,'* a
minimum-fee schedule, published by a county bar and enforced by
the state bar, was held to constitute price fixing in violation of
section 1 of the Sherman Act. The defendants argued, inter alia,
that their activities were exempt from the Sherman Act because the
practice of law is a “learned profession’ and because their conduct
was state action. Addressing the issue directly for the first time, the
Court held that the sale of professional services is not exempt from
the Sherman Act, but added:

The fact that a restraint operates upon a profession as distin-
guished from a business is, of course, relevant in determining whether
that particular restraint violates the Sherman Act. It would be un-
realistic to view the practice of professions as interchangeable with
other business activities, and automatically to apply to the profes-
sions antitrust concepts which originated in other areas. The public
service aspect, and other features of the professions, may require that
a particular practice, which could properly be viewed as a violation
of the Sherman Act in another context, be treated differently.!!

The Court found that the state action exemption did not apply
because the state had not required the conduct; the county and
state bars had joined in an “‘essentially . . . private anticompetitive
activity.”'2

The state action exemption to the Sherman Act was held to
apply in Bates v. State Bar,'® where the Arizona Supreme Court
adopted and enforced a rule forbidding lawyers from advertising.
But, under the first amendment, certain advertising by lawyers was
held immune from state prohibition. The Court recognized both the
lawyers’ right to publicize and the clients’ right to receive relevant
information.

119. See, e.g., Law Students Civil Rights Research Council v. Wadmond, 401 U.S. 154
(1971) (moral character); Whitfield v. Illinois Bd. of Examiners, 504 F.2d 474 (7th Cir. 1974)
(bar exam); Hackin v. Lockwood, 361 F.2d 499 (9th Cir.), cert. denied, 385 U.S. 960 (1966)
(legal education); Heiberger v. Clark, 148 Conn. 177, 169 A.2d 652 (1961) (pre-legal educa-
tion); In re Pacheco, 85 N.M. 600, 514 P.2d 1297 (1973) (bar exam); Hooban v. Board of
Governors, 85 Wash. 2d 774, 539 P.2d 686 (1975), appeal dismissed, 424 U.S. 902 (1976).

120. 421 U.S. 773 (1975).

121. Id. at 788-89 n.17.

122. Id. at 792.

123. 443 U.S. 350 (1977).
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A recent case in a Virginia federal district court narrowly con-
strued the state action exemption.'* Surety Title Insurance Com-
pany sought to search and insure titles to real estate for home buyers
without the involvement of licensed attorneys. The Virginia Su-
preme Court had previously held that only a lawyer may prepare a
deed transferring real estate. The Virginia State Bar had adopted
an opinion that it would be an unauthorized practice of law for a
title company to issue a title insurance policy to a non-lawyer based
upon a title examination by lay employees of the company unless
an attorney requested the committment to insure. The presence of
the attorney in the transaction was thought to guard against the evil
of having a layperson rely upon the rendering of a legal opinion of
sufficiency of title made by another layperson. Although the advi-
sory opinions of the State Bar were not binding on title companies,
attorneys who prepared a deed in a transaction that did not comply
with the opinion could be subject to disciplinary action by the bar.

The court found that the unauthorized practice of law opinions
were issued by the State Bar pursuant to a command of the state,
but that the practice was nevertheless in violation of federal anti-
trust laws. The court found that the opinion process was not suffi-
ciently related to legitimate state interests'” in restricting the prac-.
tice of law to qualified persons to justify the anticompetitive effects
of the opinions and their potential enforcement through disciplinary
sanctions. Since criminal penalties were available after a judicial
determination of the unauthorized practice of law, additional sanc-
tions against attorneys through the State Bar processes were unnec-
essary and unfair. Because the bar had a direct pecuniary interest
in defining the extent of its own monopoly through an expansive
definition of the practice of law, the opinion process offended basic
notions of fairness.

The holding of the district court in the Surety Title Insurance
case has been vacated by the Court of Appeals for the Fourth Circuit
and remanded with instructions to withhold final decision until the
Virginia Supreme Court decides a pending unauthorized practice
case against Surety.'” Although the federal courts have exclusive
jurisdiction to enforce federal antitrust laws, a state court decision
in favor of Surety could moot the controversy or at least clarify the
role of the State Bar and courts in the unauthorized practice en-
forcement process. Meanwhile, in apparent response to the federal

124. Surety Title Ins. Agency v. Virginia State Bar, 431 F. Supp. 298 (E.D. Va. 1977),
vacated & remanded, 571 F.2d 205 (4th Cir. 1978).

125. See Cantor v. Detroit Edison Co., 428 U.S. 5§79 (1976).

126. 571 F.2d 205 (4th Cir. 1978).
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district court opinion, the Virginia State Bar has recommended to
the state supreme court that before an opinion on the unauthorized
practice of law is promulgated, public comments be invited and
considered, the state attorney general file an analysis of the eco-
nomic effect of any restraint which may be caused by the proposed
opinion, and the opinion be reviewed by the court.'”

Allowing the bar to define the scope of its own economic monop-
oly raises constitutional concerns. In Gibson v. Berryhill,' the Ala-
bama Optometric Association, consisting entirely of self-employed
optometrists, brought action against non-association optometrists
employed by an optical corporation. The association claimed that
the employees were aiding the corporation in the illegal practice of
optometry and that it was unprofessional conduct for an optometrist
to be employed. The charges were brought before the State Board
of Optometry composed entirely of members of the complaining
association and having authority to issue and revoke licenses of
optometrists.

The State Board sought to enjoin the corporation from the un-
lawful practice of optometry, but the federal district court held that
the Alabama regulatory scheme was unconstitutional because, inter
alia, the members of the Board could directly benefit by eliminating
the competition of employed optometrists. While the state supreme
court eventually held that it was not illegal for an optometrist to be
employed by another person, the United States Supreme Court af-
firmed the district court’s finding that due process of law is violated
when the members of an adjudicatory board have a substantial
pecuniary interest in the matters they decide. The Court also held,
however, that comity required no further intervention in the state
process.

Recent actions in some states to add non-lawyers to unauthor-
ized practice committees and to provide for public input into opin-
ion and enforcement processes of the bar are constructive steps to
ameliorate the effect of the bar attempting to define and enforce its
own monopoly.'® Even so, the bar may still face antitrust hurdles
unless state action is found, and constitutional hurdles, if it is.

127. See Lawscope, 64 A.B.A.J. 1215 (1978). The intervention of the court in an advi-
sory opinion process could raise a question concerning the authority of the court to perform
non-judicial functions. A court may make rules in implementation of its judicial power,
including defining who may or may not practice law in the court of the state, but it usually
may not render advisory opinions unless so authorized by the state constitution.

128. 411 U.S. 564 (1973).

129. See Lawscope, supra note 127; Editorial Opinion & Comment, 63 A.B.A.J. 455
(1977).
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VII. A GLIMPSE AT THE PAST AND A FRAMEWORK
FOR THE FUTURE

The recognition that the public needs to be protected from legal
services rendered by unqualified persons is a relatively recent phen-
omenon. At times, many states required no special qualification,
except perhaps good moral character, to practice law.'® Even after
the general acceptance of competence standards for admission to
the bar, there was little concern about non-lawyers’ activities until
1914 when the New York County Lawyers Association appointed the
first standing committee on unlawful practices. The American Bar
Association’s opposition to unauthorized practice has been traced
back to 1919, but its activities designed to fight unlawful practice
did not begin until 1930. Not entirely coincidentally, this was a
period of economic depression when lawyers, along with almost
everyone else, were struggling to protect their livelihood from com-
petition and economic catastrophe.'3!

The fact that the primary motivation for the adoption of unau-
thorized practice laws may have been protection of lawyers’ income
rather than protection of the public does not necessarily diminish
the latter purpose.!* It is not unfamiliar to the law to have a selfish
motivation result in a beneficial and lawful act. The real questions
are whether or not these laws do in fact provide significant and
needed protection for the public and whether or not on balance the
overall public interest is served.

Whatever the original motivation for their adoption and en-
forcement, and whether appreciated by the public or not, the enact-
ments limiting the practice of law to licensed professionals have
probably resulted in a higher quality of legal services, in general,
than would otherwise have been the case. To be balanced against
this benefit to the public, however, are the likely higher costs of
these professional services, their non-availability to some persons,
and the limitations on freedom of choice and action. Past attempts
by the organized bar to exclude non-lawyers from the practice of law
have failed to accommodate these competing interests. The objec-
tive has too frequently been to protect as much of the trade jurisdic-
tion of lawyers as their competitors and the public will tolerate,
rather than to protect the overall interests of the public.

Adoption of “the public interest” as the test for determining the
boundaries of unauthorized practice recognizes the appropriate

130. See J. HursT, THE GROWTH OF AMERICAN Law 250, 277-79 (1950).
131. Id. at 323.
132. See generally Symposium—Legislative Motivation, 15 S.D. L. Rev. 925 (1978).
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priorities, but furnishes little guidance for the actions of non-
lawyers and leaves too much discretion to enforcement authorities.
While case by case adjudications will identify factors relevant to the
serving of the public interest, there is a need for more concrete
guidelines for the bar, its competitors, and the courts.

As a first step, it is helpful to identify legitimate and pertinent
public interests. Among those are competent if not high quality
legal services, reasonable cost, maximum availability, and freedom
of choice. Pertinent, but not legitimate, is maintaining the legal
profession’s “fair share” of the economic pie. It has been suggested
that the traditional barrister’s monopoly should prevail for court-
room representation since it is there that the public is most in need
of the talents of lawyers, but that lay competition should be allowed
in the preparation of legal documents and giving of legal advice.'
While it is true that qualified legal advocates are needed in the
courts, the training and knowledge of lawyers is equally important
to the solicitor’s role. The quality of legal advice and draftsmanship
depends not only on legal knowledge, analysis, and expression skills,
possessed more generally by lawyers than others, but also on the
ability to recognize relevant legal issues. The possible relevance of
areas of law may not be recognized or understood by even competent
non-lawyers who are knowledgeable in other fields of law. As'in the
practice of medicine, the original diagnosis of a legal problem may
be the most critical element. Probably, more legal rights are lost
through ignorance of their existence than through sloppy advocacy
to achieve their enforcement. Many lawyers claim that they make
more money trying to rectify the mistakes made by laypersons who
initially represent themselves or others than they lose by not being
consulted in the first instance.'™ Furthermore, since an initial mis-
take may extinguish legal rights, failure to consult qualified legal
counsel may cause irreparable harm. Accordingly, the unauthorized
practice laws should continue to have force both within and beyond
the courtroom. '

On the other hand, our society values an individual’s freedom
to represent himself. Both the courts and society have survived the
exercise of this freedom in spite of occasional inconvenience to the
courts and avoidable losses to individuals. It is a strange logic that

133. See, e.g., T. EHRLICH & M. ScHWARTZ, REDUCING THE COSTS OF LEGAL SERVICES:
PoSSIBLE APPROACHES BY THE FEDERAL GOVERNMENT, before the Sen. Subcomm. on Representa-
tion of Citizen Interests: Comm. on Judiciary, 93d Cong., 2d Sess., 3-4 (Comm. Print 1974);
Morgan, The Evolving Concept of Professional Responsibility, 90 Harv. L. Rev. 702, 708-11
(1977).

134. See, e.g., Onion, supra note 1.
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supports the freedom of an individual to represent himself, no mat-
ter how incompetently, but denies him the right to receive aid from
another, more competent than he, but not a licensed professional.
Rather than totally deny such aid, we should prohibit non-lawyers’
misrepresentation of status and exploitation of people in need of
assistance. In this way, we can accomodate the conflicting interests
of the bar, non-lawyers, and the public.

I propose a framework for the future application of unauthor-
ized practice laws that affords the protection of licensed profession-
als to the public but allows individuals to make knowledgeable
waivers of that protection after disclosure of the principal risks and
under conditions that minimize adverse consequences of a waiver.
Traditional remedies should continue to be available against any
person who falsely advertises that he is a licensed lawyer or who
otherwise falsely holds himself out as qualified to act as a lawyer.
Disbarred or suspended lawyers also should continue to be prohib-
ited from misrepresenting their status, acting as lawyers, or per-
forming legal services through another person.'® Such individuals
have proved unworthy of trust and should be denied the privilege
of even the limited law practice here suggested for laypersons.

Court appearances on behalf of others and preparation of re-
lated pleadings and papers normally should be limited to lawyers,
or paraprofessionals or law students acting under lawyer supervi-
sion. When the Constitution requires that qualified legal counsel be
available, as in felony and misdemeanor cases involving potential
incarceration,'® the litigant must be afforded such representation,
regardless of his inability to pay, unless he knowingly waives that
right. Any waiver of the right to counsel must meet the standards
of Faretta v. California." That is, the record must show that the
defendant was made aware of the dangers and disadvantages of
self-representation, and that he knowingly and voluntarily gave up
the right to be represented by a lawyer. While lawyers can generally
be expected to conduct a more effective defense, “[plersonal liber-
ties are not rooted in the law of averages. The right to defend is
personal. The defendant, and not his lawyer or the State, will bear
the personal consequences of a conviction.””'®® “[W]here the defen-
dant will not voluntarily accept representation by counsel, the po-

135. See, e.g., Cadwell v. State Bar, 15 Cal. 3d 762, 543 P.2d 257, 125 Cal. Rptr. 889
(1975).

136. Argersinger v. Hamlin, 407 U.S. 25 (1972); Gideon v. Wainwright, 372 U.S. 335
(1963).

137. 422 U.S. 806 (1975).

138. Id. at 834.
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tential advantage of a lawyer’s training and experience can be real-
ized, if at all, only imperfectly.”'

I propose that the Faretta approach be extended to allow a
litigant, at least in non-criminal cases, to choose knowingly and
voluntarily a non-lawyer to aid in his representation so long as he
waives legally trained counsel with full awareness of the potential
consequences. This right seems especially compelling when the liti-
gant chooses to be assisted by a lawyer admitted to practice in a
state other than the forum jurisdiction. Since, however, the court
has a right to be protected against incompetent or unscrupulous
advocates, a non-lawyer should be denied permission to assist the
litigant unless he agrees to comply with relevant laws, procedures,
and standards of ethics. This is not a suggestion that a court con-
duct an ad hoc bar and character examination of all non-lawyers
who seek to aid a litigant. Any administrative burden could be
reduced by requiring that the non-lawyer file an affidavit disclosing
his education, experience, past criminal record, if any, special rela-
tion to the litigant or to the subject matter of the suit, and other
facts deemed pertinent by the court. The court could supplement
the written information with a brief inquiry in open court that
would allow an opportunity to observe demeanor. In order to avoid
the creation of a sub-profession of unlicensed lay advocates, a non-
lawyer should not be allowed to receive compensation unless he is
licensed to practice law in another jurisdiction. Since the non-
lawyer would be assisting the litigant to represent himself rather
than appearing as an advocate, the extent of his participation could
be limited by the court. Contempt powers of the court, coupled with
power to withdraw permission to participate, would ensure compli-
ance with relevant rules. Before waiving legally qualified counsel,
the litigant should be warned about the possibility of these sanc-
tions and that a withdrawal of permission would not be cause for
delay or mistrial.

Whether or not participation of lay assistants in criminal trials
should be allowed raises more difficult questions. In addition to
balancing interests relevant to unauthorized practice, any proposal
must ensure compliance with the sixth amendment right to effective
assistance of counsel. While a Faretta waiver estops a defendant
from claiming that his own defense was a denial of that right,"® it
is not clear that a defendant could constitutionally waive legally
qualified counsel in favor of a non-lawyer. It may be that a criminal

139. Id.
140. Id. at 834-35 n.46.
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court should allow a non-lawyer to assist retained or appointed
counsel but not to undertake exclusive representation even with the
knowing and voluntary consent of the defendant.

Courts should be more lenient in granting a non-lawyer permis-
sion to participate in litigation, even as an advocate, when: quali-
fied legal counsel is not available; in lower courts when the amount
or principle at stake is not great; and before administrative tribun-
als when specialized technical knowledge may be more important
than general legal knowledge and skills. Legislative determinations
allowing lay advocacy before administrative agencies should be
given presumptive validity.

A lawyer from another state who is a specialist in the subject
matter of the litigation or who regularly represents the litigant
should be freely afforded pro hac vice privileges subject only to a
condition that he comply with local rules of law, procedure, and
ethics. Courts should have discretion to require association of local
counsel depending upon the nature of the case, the past experience
of the non-resident counsel, the availability of local counsel, and the
additional expense.

Corporations should generally be allowed to appear by non-
forum-state lawyer employees under similar guidelines, and by non-
lawyer employees when technical issues predominate and when inti-
mate knowledge of the company is of great importance.

Informed waivers of protection of unauthorized practice laws
should also be allowed for legal services not related to court proce-
dures. Since these legal services are not performed under the super-
vision of a judge, other safeguards should be provided. Restrictions
on non-courtroom practice by out-of-state lawyers should be mini-
mal. In any state, an attorney should be allowed to handle transac-
tions involving federal law or the law of a state in which he is
licensed. Unless, however, the work is related to federal or admitted-
state transactions, the non-resident lawyer should refrain from giv-
ing advice on local law or preparing documents under the laws of a
state in which he is not admitted."*! In addition, such advice or legal
drafting should not be permitted unless the client acknowledges in
writing that he is aware that the non-resident attorney is not admit-
ted to practice law in the local jurisdiction. Whatever the allowable
practice in a particular state, lawyers should not be permitted to
solicit legal business in a state in which they have not been licensed.

Legal services rendered by a non-lawyer incidental to his legiti-

141. Cf., In re Estate of Waking, 47 N.J. 367, 221 A.2d 193 (1966); Appell v. Reiner, 43
N.J. 313, 204 A.2d 146 (1964).
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mate business should be considered lawful provided that: (1) the
services are of a type routinely handled by a non-lawyer; (2) no
separate charge is made for the legal aspects of the services; (3) the
client is advised in writing of his freedom to employ alicensed
lawyer to perform the services; and (4) the client indicates in writing
his acceptance of these limited legal services by a non-lawyer. A
layperson should be permitted to charge a separate fee for drafting
legal documents or giving legal advice related to other business done
for the client if a more formal waiver statement is signed."? The
arguments in favor of this type of informed consent are especially
compelling when the legal services are performed by a person knowl-
edgeable in other fields, such as accountancy or real estate, and
concern matters related to those fields.

I urge that non-lawyers performing legal services pursuant to
such a waiver be held to the same standard of care for malpractice
purposes as are ordinarily prudent lawyers in the locality.'® It would

142. A separate document entitled ‘“Waiver of Protection of the Laws Against Unau-
thorized Practice of Law’’ would be part of the transaction. A suggested statement of informa-
tion and waiver follows:

INFORMATION

This State has enacted laws that require that all legal services be performed by
licensed lawyers unless the protections and benefits of these laws are voluntarily
waived, in writing, by the recipient of such services from a non-lawyer after having the
purposes of the unauthorized practice laws explained as set forth herein.

The laws of this State and Nation can be very technical and complex, and a person
not legally trained may not be able to give advice about the law or prepare documents
which affect your legal rights as competently as a lawyer could. While non-lawyers may
have considerable knowledge of the laws in limited areas related to their business or
profession, they are less likely than lawyers to recognize all the laws and legal problems
that may be relevant to your transaction. Lawyers are subject to a Code of Professional
Responsibility that requires them not to disclose confidences and secrets you tell them
in the course of professional consultations. They are also prohibited from accepting you
as a client if they have any personal interests or other clients with interests that may
conflict with yours. Lawyers who violate these rules are subject to discipline by the
courts of this State. Persons in other professions and businesses may not be subject to
similar rules, and your confidences disclosed to them are not generally protected by
law.

WAIVER

I am aware that I could employ a lawyer, at my own expense, to perform the legal
aspects of this transaction.

With knowledge and understanding of the above information, I nevertheless agree
to waive the protection and benefits of the State’s laws against unauthorized practice
of law for purposes of the transaction to which this waiver is attached. This waiver does
not, however, waive any right of action against the non-lawyer performing this transac-
tion for negligence or other breach of the standard of care required for the performance
of such transactions, including the legal aspects thereof.

143. But see Bland v. Reed, 261 Cal. App. 2d 445, 67 Cal. Rptr. 859 (1968), refusing to
hold a non-lawyer practicing before an Industrial Accident Commission to a lawyer’s degree
of care since the legislature permitted practice by non-lawyers with awareness of the dangers
involved.



680 UTAH LAW REVIEW [1978: 649

be unfair and unreasonable, however, to hold laypersons to the
higher standard of care of lawyers who are specialists in a particular
field of law.

In summary, this proposed framework for the development of
the laws of unauthorized practice would continue the protective
elements of the laws while giving individuals an option to waive
protection under limited conditions and with knowledge of potential
consequences. Non-lawyers would be able to perform legal services
of a limited nature in circumstances when lawyers may not be read-
ily available or desired by the client, and when economic savings
may be achieved without a great risk of seriously harming the
client’s interests. The impact of the adoption of these proposals on
the extent of lay competition and the cost of legal services is difficult
to predict, but at least the legitmate goal of protection of the public
would be explicitly recognized and brought home to all parties af-
fected—the lawyers, the non-lawyer competitors, the recipients of
legal services, and the courts. Whether or not this framework finds
acceptance in the law, it is hoped that it will at least stimulate
discussion and consideration of new approaches to the old problem
of the unauthorized practice of law.



Law Practice Issues and Developments in Utah

Status Report on Lawyer Specialization
Stephen H. Anderson*

Although the Utah State Bar has had a committee on lawyer
specialization intermittently since 1969, no comprehensive report of
the committee’s activities has been made to members of the Bar.
Consequently, there have been a number of inquiries about what,
if anything, the State Bar is doing about regulating specialization,
and the Bar’s apparent inactivity may even have prompted various
sections of the Bar to originate their own limited specialization com-
mittees. This article will attempt to bring Utah Bar members up to
date on the status of specialization in Utah in the context of special-
ization nationwide.

I. EvVOLUTION OF SPECIALTY REGULATION

For the past quarter of a century at least, the American Bar
Association (ABA) has been wrestling with the pros and cons of
specialty recognition and regulation in the legal profession.' It is
only recently that the ABA undertook full scale involvement with
this problem area, beginning with a resolution by the Board of Gov-
ernors in the fall of 1967, creating the ABA’s Special Committee on
Specialization. In 1969, when that Committee proposed that a few
states begin experimental programs,? interest in specialization in-
creased considerably.® Four states—California, Texas, New Mexico,

* Current Chairman of the Utah State Bar Committee on Specialization; Current Com-
missioner of the Utah State Bar; Partner of Ray, Quinney & Nebeker, Salt Lake City, Utah;
J.D., 1960, University of Utah.
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and Florida—eventually undertook experimental programs repre-
senting two widely divergent philosophies.

The limited pilot programs adopted by California (approved in
1971 and implemented in 1973) and Texas (approved in 1973 and
implemented in 1975) are commonly referred to as “certification”
or “board certification” programs. They represent bar emphasis on
the quality and competence of lawyers who hold themselves out to
the public as specialists, and, to that end, require minimum periods
of practice, examinations, peer ratings, continuing education, spe-
cific practice requirements in the area of specialty, and recertifica-
tion. The Texas and California certification programs are not identi-
cal and are limited to only a few areas of the law.! Both states
instituted their plans on an experimental basis and both have ex-
tended the initial trial periods rather than make the programs per-
manent.

The plans instituted by New Mexico (1973) and Florida (1975)
are known as “‘self-designation” plans. They emphasize the concept
of public access to lawyers practicing in particular areas of the law
by allowing lawyers to designate themselves as specializing in or as
limiting their practice to a few areas. Quality assurance is not
stressed and only minimal requirements are imposed.® Both states
issue disclaimers to the public stating that a specialist designation
by an attorney does not imply that he is an expert or necessarily
more competent in the area than other attorneys.

Inauguration of certification and self-designation pilot projects
in California, Texas, New Mexico, and Florida stimulated consider-
able activity in a number of other states before any thorough evalua-
tion of the pilot programs was possible. Consequently, between 1973
and 1975 the ABA Committee on Specialization requested in its
reports to the Board of Governors that states which had not initiated
specialization programs forego implementation until the Committee
had an opportunity to evaluate the then existing programs.*

Consistent with that recommendation, on June 18, 1975, the

" 4. California certifies in only three areas: tax law, workmen’s compensation law, and
criminal law. Four more areas are pending. Originally, Texas certified in labor law, criminal
law, and family law. Three additional areas have been added: probate/estate planning law,
personal injury trial law, and civil trial law. ABA STANDING COMMITTEE ON SPECIALIZATION,
InForMATION BuLt. No. 5, Enclosure A, at 3, 16 (Sept. 1978).

5. In New Mexico, for example, a lawyer states by affidavit to the Bar that he has
devoted a required percentage of his time in the preceding five years to the designated
specialty field. Florida requires minimum continuing education in the specialty, as well as
“substantial experience.” Id. at 5, 11.

6. ABA SumMARY OF AcTION AND REPORTS TO THE HOUSE OF DELEGATES § 238, at 1 (1974)
(Report of Special Committee on Specialization); Id. § 113, at 1 (1973) (Report of Special
Committee on Specialization).



No. 4 UTAH DEVELOPMENTS: SPECIALIZATION 683

Utah State Bar Committee on Specialization’ recommended to the
Bar Commission that no further action on the question of lawyer
specialization in Utah be taken until at least June 1, 1976. That
recommendation was adopted by the Commission. Although the
ABA Committee on Specialization dropped its “no action” request
to the states in 1976, the Utah Specialization Committee was not
activated again by the Bar Commission until 1977. In February 1978
the House of Delegates of the ABA formally adopted the revised
report of the ABA Standing Committee on Specialization concern-
ing the regulation of specialization by the states.*®

II. PRESENT STATUS OF SPECIALITY REGULATION

In spite of the large number of articles, reports, committee
meetings, and proposed plans regarding lawyer specialization in the
past several years, actual implementation of specialization pro-
grams and expansion of existing programs has been slow.? This is
especially evident in California, which still certifies in only three
areas although its plan is the oldest in existence,” and in New
Mexico, where only about nine percent of the lawyers participate in
a self-designation plan which has been in operation for more than
five years. Several states have rejected the concept of specialty regu-
lation altogether.! ‘

7. The Committee had been intermittently active from 1969 to 1972 when, under Chair-
man John H. Allen, it studied the proposed certification plan in California.

8. The first set of major recommendations developed by the ABA Standing Committee
on Specialization was contained in the Committee’s Discussion Draft I, dated October, 1976.
After submission of that draft numerous comments were received by the Committee, and the
draft was revised and reduced to formal recommendations which were presented to and
approved by the House of Delegates of the ABA at its midyear meeting in New Orleans in
February, 1978. ABA SumMMARY oF AcTioN oF THE HoOUSE oF DELEGATES 10-11 (Feb. 1978)
(Report of Standing Committee on Specialization). For a summary of the recommendations,
see text accompanying notes 21-28 infra.

9. For example, in 1969, a full scale plan was proposed in Virginia. See Epps, supra note
3. Eight years later, the Council of the Virginia State Bar adopted a resolution approving the
concept of designation and certification of specialties by Virginia lawyers. The Virginia Com-
mittee on Specialization reported to the ABA in 1978 that it was continuing to work on a
proposed plan and expects to complete its assignment during the fall of 1978. ABA STANDING
COMMITTEE ON SPECIALIZATION, INFORMATION BuLL. No. 5, Enclosure A, at 17 (Sept. 1978).

10. See Wolkin, The Bar: The Certificated and Uncertificated, A.L.I.-A.B.A. CONTINU-
NG LEcAL Epuc. REev., Sept. 22, 1978, at 1, for figures showing that in California the number
of lawyers who have qualified by examination is 269 in criminal law, 129 in workmen’s
compensation law, and 120 in tax law. Three thousand five hundred California lawyers were
eligible for certification and nearly 2,400 applied. One thousand seven hundred fifty-two
lawyers were certified with 1,357 obtaining certification under the grandfather clause and the
rest qualifying by examination. My personal contacts with California Bar officers indicate
that no particularly enthusiastic trend of participation is either developing or continuing.

11. See Table 1 at 685 infra.
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On the other hand, Florida reported that sixty percent of the
eligible attorneys participated in its program, and Texas claims a
higher rate of attorney involvement than California has experi-
enced. Additionally, from 1977 to 1978, twenty-four states reported
to the ABA that they had changed their position regarding the regu-
lation of specialties. Utah was among that group. See Table 1, which
is based on my own broad categories and in some cases uncertain
and arbitrary classification, for a rough representation of the current
specialization picture.'

The Utah Committee on Specialization, after being reactivated
by the Bar Commission in 1977, continued its previous study of
available literature, plans proposed or in operation in other states,
and coordination with the ABA Committee. Additionally, telephone
interviews were conducted with bar officials or staff members in
Florida, New Mexico, Texas, and California. A questionnaire was
given to each Utah Committee member, and responses were dis-
cussed in committee meeting. On March 17, 1978, by a split vote,
the Committee rejected an immediate formal certification program
for Utah pending further information on experience in other states
and further study and refinement by the ABA Committee. Reasons
for the rejection included: plans in operation elsewhere were too
few and too limited to establish program acceptance, utility, or a
broad data base; and start-up and administrative costs are poten-
tially heavy." The Committee believed that any program should
begin on a self-designation basis, and if well accepted, progress to
two-tier self-designation plus board certification program, and
finally to certification alone.!® Therefore, the Committee voted
to recommend that the Bar implement a self-designation plan,
administered by a Utah board of attorney specialization, which
would also be directed to continue to evaluate and make proposals
for a possible board certification plan.

12. Table 1 is based on data derived from reports submitted by the various states to
the ABA Standing Committee on Specialization and contained in ABA STANDING COMMITTEE
ON SPECIALIZATION, INFORMATION BuLL. No. 5, Enclosure A, at 1-18 (Sept. 1978).

13. Some questions asked included: Do you favor any kind of bar regulated specializa-
tion program in Utah?; If so, what type—self-designation, full certification, or two-tier?; If
we propose a program, what about the mechanics—financing, staffing, indentification of
specialty areas, determination of standards, and coordination with other regulation?; Should
we recommend that a formal board of specialization be established to implement our
recommendations?; and What about other requirements, such as minimum years of practice,
continuing legal education, and grandfather provisions?

14. Cost of the California Plan, with only three areas of certification, was over $170,000
the first year. Proceedings of Specialization in the Law Conference, ABA ANN. REp. 22 (1973).

15. Florida’s program is evolving along these lines.

16. A copy of the plan may be obtained from the Utah State Bar or the author.
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The draft self-designation plan'® was modeled after the one
adopted in Florida, and required, among other things, designation
of only board-approved areas of practice as a specialty, a minimum
of three years’ practice of law (or its equivalent, such as specialized
postgraduate education or teaching experience), substantial experi-
ence (largely undefined) in the designated specialty area, and a
minimum of ten hours approved continuing legal education in the
specialty per year. No more than three areas of specialty could be
designated, and renewal of the right to designate would be required
every three years.

A qualifying lawyer would be permitted to publicize his desig-
nated areas of practice on his letterhead, business cards, office door,
in the yellow pages of the telephone directory, in approved law lists,
and by other means approved by the board. Descriptive words or
phrases such as “‘areas of practice,” ‘“practice limited to,” and
“specializing in” could be used only as authorized by the board.
Under the draft plan, permitted listings in the yellow pages in-
cluded either alphabetical listing of lawyers or listing of lawyers
under area of practice headings or both. Law firms could not desig-
nate a firm specialty and they would not be permitted to show
designated specialities for lawyers grouped under the firm name.

Among its duties, the board would: determine, define, approve,
and publish areas of practice appropriate for designation; establish
standards of education, experience, proficiency, and other criteria
for determining qualification under the plan; provide necessary pro-
cedures for testing, investigation, revocation, and renewal; prepare
and submit to the Bar budget and other financial data; and issue
reports to the Bar and public. Finally, the Bar would publish in the
yellow pages and elsewhere as necessary a disclaimer to the effect
that attorneys who list areas of practice in the yellow pages have not
been certified by the Utah Bar as having any more competence in
these areas than any other attorney.

On June 27, 1977, the Supreme Court in Bates v. State Bar"
held that a lawyer may not be restrained from truthfully advertising
routine legal services. This decision cut across both the advertising
and specialty designation areas of professional regulation. In De-
cember of 1977 and in May of 1978, pursuant to recommendations
made to it by the Bar because of the Bates decision, the Utah
Supreme Court adopted a number of changes in the State Bar Disci-
plinary Rules governing advertising,' and made concurrent changes

17. 433 U.S. 350 (1977).
18. UtaH STATE BAR CoDE OF PROFESSIONAL REsPoONSIBILITY DR 2-101 (Publicity), 2-102
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in the Ethical Considerations promulgated for members of the Bar."
Under the new rules, Utah lawyers are permitted to publicize in
print media that their practice or that of a firm “is limited to” or
“concentrated in”’ as many as five areas of practice.?

Members of the Utah Specialization Committee believed that
the new advertising rules came so close to the draft designation plan
for lawyer specialization that the plan would not meet with broad
acceptance and the public would not be materially benefitted.
Without a massive public education program, laypersons would
hardly draw a meaningful distinction between “specializing in” as
allowed under the draft designation plan and practice “limited to”
as authorized under the new advertising rules. Moreover, absent
some real meaning to the public, lawyers could hardly be expected
to pay a fee and conform to even the minimal requirements of a
specialization plan for the now dubious privilege of using a phrase
such as “specializing in”’—especially with an accompanying state-
ment by the Bar that the lawyer is not necessarily more competent
than others. As a result of the above considerations, the Committee
decided not to submit a self-designation plan to the Bar Commis-
sion. Currently the Committee is considering alternatives for future
recommendations.

III. SoME AREAS OF GENERAL AGREEMENT

Over the past few years some areas of general agreement with
regard to lawyer specialization and regulation have emerged.?

1. Self-classification as ‘“‘specialists” by lawyers is wide-
spread. Although the public has not had ready access to lawyer lists
in which lawyers indicate areas of specialty, lawyers widely regard
themselves as specialists in certain areas. An Illinois Bar Associa-
tion survey indicated that only one percent of the lawyers’ respond-
ing considered themselves exclusively general practitioners; forty-
eight percent said they engaged in specialized practice only.? In
addition, sixty-five percent of lawyers surveyed by the Young Law-
yers Section of the ABA called themselves “specialists.”?

(Professional Notices, Letterheads and Offices), 2-105 (Limitation of Practice). See Christen-
sen, Advertising by Lawyers, 1978 UTaH L. Rev. 619.

19. UrtaH STATE BAR CoDE OF PROFESSIONAL RESPONSIBILITY EC 2-9, 2-10 (Selection of a
Lawyer: Lawyer Advertising).

20. Id. DR 2-101(B). A list of approved specialty designations appears in id. DR 2-
105(B).

21. ABA STaNDING COMMITTEE ON SPECIALIZATION, INFORMATION BuLL. No. 4, at 1-23
(Feb. 1978) (Report to the House of Delegates).

22. Id. at 6.

23. Id.



688 UTAH LAW REVIEW [1978: 681

Interestingly, Utah lawyers do not seem to fall in that niche. A
1974 Utah State Bar survey showed that only twelve percent of the
lawyers responding considered themselves to be specializing in three
or fewer areas. Questionnaires for the Lawyer Referral Program indi-
cate a similar finding. Several years ago, most participating lawyers
marked four or five areas in which they would accept referrals. More
recently a high percentage have marked from ten to as many as
twenty areas. Small Utah firms with up to five or six lawyers
demonstrate no great inclination to refer business to lawyers re-
garded as specialists but choose to handle most matters themselves
even though the size of the firm, as a practical matter, limits areas
of special practice or experience.

2. Specialization is generally unregulated.

3. Information available to the public about lawyer specialties
is limited by professional prohibitions against advertising (relaxed
since Bates), lack of generally accepted labels and definitions, and
lack of quality standards for law practice categories. An ABA survey
in 1974 found that seventy-eight percent of all adult Americans
agreed with the statement that ‘“[a] lot of people do not go to
lawyers because they have no way of knowing which lawyer is com-
petent to handle their particular problem.”*

4. Bar regulation of specialization can increase the accuracy
of information available to the public and the bar about lawyers who
have appropriate qualifications to help with particular problems.

5. States have had difficulty pursuing access and quality
objectives concurrently. Emphasis on public access to lawyers who
practice in certain areas may dictate use of the minimal require-
ment approach of self-designation plans. Current advertising rules
prompted by Bates are based on this philosophy. Emphasis on qual-
ity assurance through certification programs necessarily limits the
volume of “specialists” identified for the public and to date has
severely limited the number of specialty areas.

6. Proponents of proposed or bar operated specialization pro-
grams agree that:? _

a. Participation in specialization regulation programs
should be on a voluntary basis.

b. A specialization regulation program should not deny the
right of any lawyer to practice in any field of law, even though he is

24. The rapidly growing number of lawyers and consequent competition probably pro-
vides a partial explanation for the increase in the number of areas selected.

25. ABA STANDING COMMITTEE ON SPECIALIZATION, INFORMATION BULL. No. 4, at 8 (Feb.
1978) (Report to the House of Delegates).

26. Id.
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not certified or designated in that field.

c. Specialization regulation programs should permit the
lawyer to be certified or designated in more than one field of law if
he meets the standards established for more than one field.

d. Specialization regulation programs should require spe-
cialists who have accepted clients referred from another lawyer, for
specific purposes, not to take advantage of their position to enlarge
the scope of their representation.

e. Specialization regulation programs should have appro-
priate safeguards to ensure the lawyer’s continuing qualification as
a specialist.

f. Specialization regulation programs should be financed by
the participants.

7. Labels for law practice categories should be designed to
produce some degree of uniformity from state to state, to better
assist the public, and to ensure that national or regional public
information and education programs can be as accurate and uni-
form as possible.”

8. It is better for the bar to regulate the advertisement of
specialties than either to-allow lawyers to publicize and identify
their practice on an ad hoc basis or to abdicate the role of regulator
to some government agency such as the Federal Trade Commission.
Since unregulated practice descriptions may merely confuse the
public, the organized bar has a duty to present specialty labels in
some orderly and understandable fashion and to regulate the adver-
tisement of those labels.?

IV. UNRESOLVED ISSUES AND CONTINUING PROBLEM AREAS

Notwithstanding enthusiastic reports by various groups in-
volved with the subject of specialization, some of the most funda-
mental problems still remain the subject of debate. In Utah, for
instance, with a relatively small bar and large rural areas, there is
no assurance that lawyers want or would support any specialization
program. As noted previously, only nine percent of the eligible law-

27. For an in-depth review of the problems and goals of law category labels, see ABA
STANDING COMMITTEE ON SPECIALIZATION, INFORMATION BuLL. No. 5, Enclosure C (Sept. 1978).
28. Without some degree of uniformity in the description of practice areas
[llawyers, who actually do the same thing may be classified differently, thereby
depriving the public of an opportunity to find a list of such lawyers and compare them.
Many categories may be created and described in “legalese” or other terms incompre-
hensible to the public. A lawyer, by the unique way in which he describes his services,
may suggest that he is the only one performing certain functions or otherwise, inten-
tionally or unintentionally, engage in misleading promotion and solicitation.
Brink, Is Specialization Dead?, BAR LEADER, Jan.-Feb., 1978, at 20, 22.
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yers in New Mexico have taken advantage of the self-designation
program there.

Fears and concerns expressed over the years are still present.
Will certification or other specialization programs discriminate
against the rural lawyer, the general practitioner, or the recently
admitted lawyer? Will they channel business to big city lawyers and
large firms? Will they increase the cost of legal services to the
public? Would there be enough business in any given specialty to
allow lawyers in a rural area to meet minimum requirements for
designation as a specialist? Will board certification of specialists
create groups of elitists who corner large segments of business? Will
a lawyer who makes the hard choice of designating two or three
specialties risk the loss of business in other areas? How difficult and
how costly will it be to specialize?

After suffering the drudgery of law school and the trauma of bar
exams, many lawyers resent the idea of facing further and repeated
examination, however voluntary the program might be. This factor
leads to a multitude of other questions. Do written or oral examina-
tions truly test competence? Should recertification be mandatory
and, if so, how often? Should “grandfathering’ be allowed? Do years
of practice requirements unfairly discriminate against young
lawyers? How many years should be required? How can
“substantial involvement” in an area be measured to correlate with
competence??® Are peer review or reputation requirements too
subjective or political? Will the program start-up costs be too great?
In a small bar, such as Utah’s, will too few lawyers participate to
make the program financially self-sustaining?

Still other questions surround programs requiring continuing
legal education. How will quality education be assured? Who should
be primarily responsible for initiating educational programs, tying
them into approved specialty areas and insuring that there are pro-
grams available for each specialty? How can the costs be kept
within the budgets of young lawyers? What happens when require-
ments for certification in a particular area, taxation for instance,
vary widely from state to state? Is the public more misled than
served? Should a lawyer who is board certified in one state be al-
lowed to advertise that fact in another state, especially when the
second state has different requirements for certification?

When a bar undertakes to certify specialists, is this a warranty
of competence? Does any special liability or actionable duty attach

29. For instance, a lawyer may have been substantially involved in criminal law for a
number of years, but have lost many cases because of his own errors.
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to the bar? To the specialist? Will the specialist be held to a higher
standard of care and perhaps be more vulnerable to malpractice
actions? What are the frontiers of lawyers’ first amendment rights
under Bates? As a practical matter, have those rights mooted all but
full certification programs?*®

Finally, what about the myriad of certification and specializa-
tion programs being proposed by sub-groups of the bar and by inde-
pendent organizations? In his now famous address at the Fordham
University School of Law on November 26, 1973, Chief Justice War-
ren E. Burger proposed that all other specialization programs be put
aside and a single program certifying lawyers who wish to appear
in court be adopted—essentially, the English Barrister system.*
Burger’s suggestion was subsequently followed in part by the Court
of Appeals for the Second Circuit.?? On December 9, 1977, the Asso-
ciation of Trial Lawyers of America voted to establish a National
Board of Trial Advocacy to conduct a certification program for trial
attorneys.® Locally, the Tax Section of the Utah Bar formed its own
Committee on Specialization this year.

These are abbreviated examples of a significant and growing
phenomenon. Everyone wants to get into the act. The ABA speciali-
zation committee’s position is that a piecemeal approach to certifi-
cation is not in the public interest, and that certification should be
handled either by the state’s integrated bar or the state bar associa-
tion, rather than by specialized groups.*

30. Extended observations on how Bates has affected specialization appear in: ABA
STANDING COMMITTEE ON SPECIALIZATION INFORMATION BuLL. No. 4 (Feb. 1978); Brink, supra
note 28, at 20-23; Morrison, Field Advertising—Special Competence or Ordinary
Hucksterism? We Need A Specialization Rule Now!, 66 ILL. B.J. 78-82 (1977).

31. Burger, The Special Skills of Advocacy, 42 ForpHAM L. Rev. 227 (1973).

32. Early in 1974 Chief Judge Irving R. Kaufman of the Court of Appeals for the Second
Circuit appointed the Advisory Committee on Proposed Rules for Admission to Practice. See
Qualifications for Practice Before the United States Courts in the Second Circuit, 67 F.R.D.
159 (1975).

In 1976, Chief Justice Burger appointed a twenty-four member committee to consider
qualifications for practice in the federal courts. After two years of study and deliberation, the
committee’s primary recommendations were that (1) uniform standards for competency in
federal trial practice should be implemented through requirements of an examination in
federal practice subjects and four trial experiences in actual or simulated trials, and (2) each
district create an attorney performance review committee. Public hearings on the recommen-
dations will be held in the spring of 1979, and the committee will make its final recommenda-
tions to the Judicial Conference of the United States in September, 1979. See Report and
Tentative Recommendations of the Committee to Consider Standards for Admission to Prac-
tice in the Federal Courts to the Judicial Conference of the United States, Sept. 21-22, 1978
(unpublished report circulated by the Administrative offices of the United States Courts).

33. ABA STANDING COMMITTEE ON SPECIALIZATION, INFORMATION BuLL. No. 4, at 2 (Feb.
1978).

34. Address by Frederick R. Franklin, Staff Director of ABA Special Committee on
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V. RECOMMENDATIONS AND CONCLUSION

At its midyear meeting in New Orleans in February 1978, the
ABA House of Delegates approved the recommendations of the ABA
Standing Committee on Specialization, which contained a state-
ment of principles to be used as a model for the states in regulating
lawyer specialization. The recommendations stated:

1. that the authority governing the practice of law in each state
regulate the information provided to the public about lawyers’ spe-
cialties, within the provisions of each state’s rules of professional
responsibility;

2. that such state regulation include measures to ensure truthful-
ness and quality assurance, and compliance by all lawyers with the
regulatory standards;

3. that such state regulation include measures to provide broader
access by the public to competent legal services by means of a
designation plan, a certification plan, a combination of these, or by
other methods.

4. that such state regulation be accomplished with the assistance of
informed and concerned laypeople; and

5. that such state regulation permit lawyers to use reasonable and
responsible means and forums to inform the public about their areas
of specialized competence consistent with truthfulness and quality
assurance standards, and consistent with each state’s rules of profes-
sional responsibility.®

As you will note, the recommendations do not leave open the
question of whether or not to regulate, but only what kind of regula-
tion each state should impose. Obviously, the present impasse of the
Utah Committee on Specialization is not on track with the ABA
recommendation, but the Utah Supreme Court’s adoption of new
rules on advertising in conformity with Bates does provide some
regulation. Therefore, any further progress on specialization regula-
tion in the state should be based on the cooperative efforts of the
advertising, continuing legal education, and specialization commit-
tees of the Bar.

The first step in any further regulation should be another
amendment to the advertising rules, deleting the phrases “limited
to” and “concentrated in,”*® and instead limiting statements about

Specialization, Specialization and the Practice of Law, Kentucky Bar Association Annual
Convention (May 24, 1974).

35. ABA SumMARY OF AcTioN OF THE House oF DELEGATES 11 (Feb. 1978) (Report of
Standing Committee on Specialization).

36. See Utan STaTE BAR CobE oF PROFEsSsIONAL ResponsiBiLITy DR 2-101(B)(2), 2-
105(A)(2).
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areas of practice to an unadorned, unqualified listing of the practice
designations.?” Further amendments should be adopted to limit
strictly the size of type, total space, borders, and other materials to
promote uniformity in advertising and to ensure that advertise-
ments impart only information and do not huckster the public.
Legal advertising should be limited to one area of a newspaper, with
all ads appearing together. Yellow page listing for lawyers should
emulate the uniformity of listing achieved by physicians. At least
until general uniformity in designation or certification programs
from state to state is achieved, lawyers who have been designated
or certified in one state should not be allowed to advertise that fact
in another. Thus, for example, a lawyer certified in California as a
tax specialist should not be allowed to advertise that fact in Utah.

With these additional ground rules on advertising, the bar can
once again review the possibilities of a regulated designation-type
specialization program as a first step toward eventual board certifi-
cation of specialties, which I believe will inevitably come at least in
certain areas. Almost certainly we will need to develop a new vocab-
ulary or device to distinguish adequately the specialist who has
complied with bar specialization requirements from the non-
complying lawyer who is advertising under the authority of Bates.
Perhaps a logo or symbol may be devised for display opposite the
name of lawyers who have satisfied the more stringent bar require-
ments and the public educated to associate the logo only with law-
yers complying with bar standards.

Just as the experience of the few states with specialization
plans over the past few years has resolved a number of previously
unanswered questions and identified problem areas, accumulation
of data over the next several years will resolve a number of the issues
raised earlier in this article. Any program eventually adopted in
Utah will benefit from the experience of other states. In the mean-
time, the ABA Standing Committee on Specialization is moving
closer to developing model guidelines for designation and certifica-
tion plans. All states should benefit from the development of such
model guidelines because of the vast amount of information upon
which they will be based and because of the uniformity they will
encourage nationwide.

Public identification of the lawyer specialist pursuant to some
sort of regulation appears to be a growing fact of life in the legal

37. Such a proposal conforms to one made by the ABA Standing Committee on Special-
ization in its Discussion Draft II. See ABA STANDING COMMITTEE ON SPECIALIZATION, INFORMA-
TiIoN BuLL. No. 5, Enclosure B, at 6-10 (Sept. 1978).
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profession. It remains to be seen how fast, how far, and in what
direction Utah will move in this evolving area.

Rites of Passage: The Bar Exam'
Robert Peterson*

I. INTRODUCTION

The purpose of this piece is to reflect on the role of the bar exam
as an educational or accrediting device, without necessarily assum-
ing that it fulfills either function in any meaningful way. My creden-
tials for this task probably could not withstand voir dire,' but as a
member of a committee formed by the Utah State Bar Association
to consider the bar exam and its alternatives, I am in a position to
outline the issue.

The bar has long enjoyed the privilege and responsibility of
determining its own membership and in large part determining ac-
ceptable standards of performance.? That the legal profession still
enjoys these privileges may be attributable to the intrinsic merits
of that system, gross inertia, or the ability of a small group to recog-
nize a good thing and capitalize on it. To be sure, the organized
bar’s dominion over its own affairs has been eroded. Notable are the
judicial curtailment of the bar’s ban on legal advertising® and the
inclusion of lay members on bar commissions in some states. None-
theless, the bar continues to enjoy a considerable measure of self-
determination, particularly in view of the rewards and stature which
accompany membership. Although their determinations are typi-
cally subject to review by the highest court of the state,® the inte-
grated bars have for practical purposes complete autonomy in deter-
mining who shall be accredited to participate in, and who shall be
excluded from, the practice of law.

* Member of the Ad Hoc Bar Examination Review Committee of the Utah State Bar;
Associate of Van Cott, Bagley, Cornwall & McCarthy, Salt Lake City, Utah; J.D., 1971,
University of Utah.

1. I have been, and currently am, a practicing lawyer, have taken bar examinations in
two states, and was for two years an Associate Professor of Law at the University of Utah
College of Law. Although this background does not qualify me as an expert on legal education,
the practice of law, or bar exams, I am advised that others have declined this opportunity to
discuss the bar exam so at least I won’t be trespassing on anyone else’s turf.

2. While other professions and trade unions also enjoy the privilege of determining their
own memberships, only the legal profession is privileged to have its determinations reviewed
by a body, the state Supreme Court, comprised of its present and former members.

3. E.g., Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

4. The California Bar Commission, for example, has lay members.

5. E.g., Uran CopE ANN. §§ 78-1-14, -19 (1953).
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With precious few exceptions,® the successful completion of a
bar exam is prerequisite to the privilege of practicing law, unless the
applicant has successfully passed the bar in another jurisdiction
having a reciprocal relationship with the jurisdiction in question. In
Utah, admission requires successful completion of both the multi-
state exam, and an exam written and administered by the Utah
State Bar, consisting of essay questions covering specific areas of the
law and a section testing knowledge of a lawyer’s professional re-
sponsibility. In most states, including Utah, the applicant also must
have graduated from an accredited law school and must have his
moral fitness for practice determined. This combination of require-
ments is a source of frustration to law school graduates, who natu-
rally view the requirement of passing yet another exam as a bitter
pill to have to take.

No longer does the bar participate in the training and education
of the lawyer prior to admission to the bar.” Since admission to the
bar after a clerkship in a law office has been abolished in most
jurisdictions,® the bar exam has become a sort of baccalaureate
ceremony, written and administered by a group with no formal role
in the education of law students. Does this suggest that the bar
examination is at best a useless exercise and at worst an exclusion-
ary device to protect the vested interests of present bar members?
It is not only applicants and their friends and relatives that ask this
question. In sessions of the present Bar Exam Committee, some
have advocated the abolition of the bar exam. Others have argued
that the organized bar should re-establish its role in the process of
educating uhe bar by imposing an articleship or clerkship require-
ment prior to the admission to the bar, in addition to the require-
ment of graduation from an accreditied law school. Probably the
only area of agreement on the Committee was that the bar exam
provides, at best, a limited test of the applicant’s ability to practice
law.?

My own view is that the bar examination should not be ana-
lyzed in isolation. What is needed is a comprehensive, integrated
analysis of academic legal education, clerkship requirements, con-

6. Mississippi, Montana, West Virginia, and Wisconsin allow those who graduated from
specified law schools to practice law without taking the bar exam.

7. Of course, individual members of the bar frequently teach one or more courses in law
schools, as adjunct teachers or professors, or participate in clinical programs for law students.
But the bar as an institution does not typically involve itself in the training of law students.

8. In Utah, for example, formal academic training became mandatory in 1947.

9. This brief synopsis of the Committee’s views is based on personal recollections of the
thrust of conversation at its meetings and is by no means exhaustive of the viewpoints
expressed by members of the Committee.
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tinuing legal education, specialization, and the bar exam. Unless
one has a clear understanding of how the bar exam fits within a
larger scheme, he is not in a position to gauge its usefulness. What
I intend to do here is sketch out such an analysis, admitting that
the empirical data requisite to the final resolutions of questlons
posed is not forthcoming.

II. Do WE NEeD A BAR Exam?
A. The Adequacy of Legal Education

The first question is whether, given the prerequisite of a degree
from an accredited law school, a bar examination should be required
at all. Clearly, there is no need for a bar exam if modern legal
education is an adequate preparation for the practice of law. If you
were to ask a cross-section of the faculties of first-rate law schools
whether legal education provides the student with the practical
skills and tools necessary to practice law at the level of an experi-
enced practitioner, my guess is that a majority would respond in the
negative. Most law teachers would acknowledge that modern legal
education is designed to provide the broad philosophical underpin-
nings and analytical skills that will serve the lawyer throughout a
lifetime of practice, as well as an introduction to those areas of law
most likely to be of concern to the average lawyer. Law schools,
however, do not seek to develop the narrower, technical skills that
the lawyer learns and hones during practice.

B. What the Bar Exam Measures

On the other hand, even if law school does not adequately train
the student to practice law, the bar examination seems to be merely
a somewhat redundant test of the very skills developed in law school
education. The exam primarily tests the ability of the applicant to
apply law to rather simple and discrete facts in an analytical fash-
ion. The applicant must be conversant with a wide range of law, but
need only demonstrate a recognition of the legal problems pre-
sented. He need not demonstrate the skills required to put this
recognition to use. Such an exam was probably appropriate to test
whether the breadth of knowledge and analytical skills necessary for
the practice of law had been acquired by the clerk-applicant, whose
law office training presumably provided good technical skills, but
perhaps an insufficient knowledge of law and theory. Today, how-
ever, the bar exam may be little more than a test of the applicant’s
ability as a law student.
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One justification often given for the bar exam is that it forces
the applicant to pull together all that he has learned in three years.
But this is not quite true. The exam does force the student to review
what he has learned in the past three years, but the average bar
exam question is confined to a single area of the law and does not
require an integration of knowledge in any meaningful fashion. Be-
cause the bar exam consists of a series of short questions, it does not
confront the applicant with a complex problem requiring an integra-
tion of various areas of the law in a sophisticated fashion. The bar
exam thus does not measure the applicant’s ability to produce the
kind of work product, or series of work products, that a lawyer would
be called upon to produce if confronted with even a comparatively
simple legal problem. In