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PROTECTING RELIGIOUS LIBERTY THROUGH THE ESTABLISHMENT
CLAUSE: THE CASE OF THE UNITED EFFORT PLAN TRUST
LITIGATION

Eric G. Andersen’

The Fundamentalist Church of Jesus Christ of Latter Day Saints is best known
for its open practice of polygamy, long abandoned by the church from which it
broke away generations ago. The Fundamentalist Church’s particular version of
the practice includes requiring girls in their lower and middle teenaged years to
enter into marriages, often with much older men. Less notorious than, and distinct
Jfrom, these marriage practices is its communitarian economic program involving
the centralized ownership and management of many real estate and other assets of
the church and its members. Their houses, farms, and businesses, located in a
remote community straddling the Utah-Arizona border, are owned by the United
Effort Plan Trust, a public charitable trust. The terms of the trust have obligated
the trustees to administer its assets in accordance with religious principles. The
trustees have historically been leaders of the church.

In 2005, in a petition brought before the Utah District Court, the Utah
Attorney General alleged that the trustees were committing serious breaches of
their fiduciary duty, putting the trust’s assets at risk. In response to the Attorney
General’s petition, the court placed control of the trust in the hands of a “special
fiduciary.” The court then reformed the trust extensively, converting it into an
essentially secular instrument. For example, trustees selected and controlled by the
church president are to be replaced with a board approved by the court who are to
accept only non-binding advice from ecclesiastical leaders. The “needs and just
wants” of beneficiaries are no longer to be gauged by religious purposes and the
mandates of scripture, but by the new trustees’ assessment of their need for
adequate housing and education. The changes wrought by the court impose deeply
upon the religious character of the trust.

The reformation of the trust, which the court explicitly refused to justify as a
response to the church’s marriage practices, raises challenging issues under the
religion clauses of the First Amendment. The reformation may pass muster under

* © 2008 Eric G. Andersen, Associate Academic Dean and Professor of Law,
University of Iowa. I am grateful to Brooke Adams, Catherine H. Andersen, M. Steven
Andersen, Randall P. Bezanson, William G. Buss, Arthur E. Bonfield, Frederick M.
Gedicks, Todd E. Pettys, Jeffrey L. Shields, Mark Sidel, and Bruce Wisan for many helpful
comments and suggestions. The Legal Studies Workshop at the University of lowa College
of Law provided an invaluable session of constructive criticism. Austin Frost provided
important research assistance, particularly into the history of and current events
surrounding the FLDS Church. Taylor Dix contributed both valuable research assistance
and substantive insights through two outstanding student papers on First Amendment
religion clause issues.
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the Free Exercise Clause, but the court did trespass the bounds of the
Establishment Clause, which constrains the state from intruding into the
Junctioning of a religious community.
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I. INTRODUCTION

In 1890, the Church of Jesus Christ of Latter-day Saints formally announced
that it would abandon the practice of polygamy.'. After a half century of defending
the practice in the face of increasing persecution and eventual prosecution, it was
not an easy change to make. Some Mormons refused to accept it. Over time, a
number of polygamous groups formed, some living in geographical seclusion.
They became organizationally and doctrinally distinct from, and antagonistic
toward, the church with which they had been historically ‘connected. One of the
better known groups, eventually named the Fundamentalist Church of Jesus Christ
of Latter Day Saints (FLDS Church or Church) settled in a remote area straddling
the Arizona-Utah border originally known, and still often referred to, as Short
Creek. It now officially consists of the adjacent municipalities of Colorado City,
Arizona and Hildale, Utah.

The Church has made headlines over the years because of its practice of
polygamy, as have the various attempts by state authorities to deal with that illegal
practice. A notorious official action against the Church was the “Short Creek Raid”
in 19532 More recently, criminal charges were brought against current Church
President Warren Jeffs and others for sexual abuse against minors. It was alleged
that under his direction, girls in their early and mid-teens have been pressured into
polygamous marriages. Jeffs went underground to avoid the law, but was later
apprehended and convicted in Utah on two counts of rape by accomplice.’ Other
criminal charges are pending in Arizona. In the spring of 2008, the Church
exploded into national and international headlines when law enforcement
authorities entered another FLDS community located in Eldorado, Texas. They
took custody of over 400 children, acting in response to a phone call said to have
been made by a teenage girl claiming to have been sexually and physically abused
by her much older husband. Recently, the Texas Supreme Court affirmed the
appellate court’s decision finding that the “removal of the children was not
warranted.” As this article goes to press, the children had been returned to their
parents, although further civil proceedings in relation to particular families, as well
as possible criminal proceedings, continue. °

An element of the Church’s communal life much less known than, and not
necessarily connected to, polygamy and child marriage is an economic
arrangement that came to be called the “United Effort Plan” (UEP). It involves the
common ownership of assets, especially real property, eventually held under a

! Wilford Woodruff, OFFICIAL DECLARATION-1, in DOCTRINE AND COVENANTS, 291~
92 (1983 ed.).

2See RICHARD S. VAN WAGONER, MORMON POLYGAMY 194-96 (2d ed. 1989).

3 Jeffs v. Jeffs, No. 040915857, slip op. (Utah Dist. Ct. July 29, 2004)

* In re Tex. Dep’t of Family and Protective Servs., No. 08-0391 (Tex. May 29, 2008)
(per curiam).

5 David A. Fahrenthold, Case Against Sect May Not Be Over, WASHINGTON POST,
June 4, 2008, at A2; Terri Langford, Sect Leader’s Daughter Takes Legal Steps, HOUSTON
CHRON., June 21, 2008, at B3.
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formally organized charitable trust (UEP Trust or Trust). The residents of Short
Creek live in houses, and many work on farms and in businesses, owned by the
Trust. These properties are built or improved through communally organized
efforts. As discussed below, the rights to their occupancy and use have sometimes
been the subject of internal dispute.

On May 26, 2005, the Utah Attorney General (AG) petitioned a state trial court
in Salt Lake City, Utah to take over the control and administration of the Trust.
Over many years, Church members had transferred real and personal property to
the Trust and contributed labor to increase its value. At the time of the AG’s
petition, the beneficiaries of the Trust—essentially the present (and some former)
members of the Church who had contributed to the Trust estate and who lived or
had lived in the Short Creek area—were probably between 6,000 and 8,000 in
number.” The value of the Trust estate was estimated to be over $100,000,000,
consisting primarily of improved and unimproved real estate.®

The Trust’s stated purpose was “to preserve and advance the religious
doctrines and goals” of the FLDS Church.’ The trustees were obligated to
administer the Trust’s assets on behalf of a beneficiary class consisting of FLDS
Church members “according to their wants and their needs, insofar as their wants
are just.”'® The AG claimed that the trustees had been derelict in their fiduciary
obligations by failing to defend the Trust against tort claims brought against it, by
taking actions that endangered the Trust’s charitable status, and by transferring
Trust assets to FLDS Church “insiders” for consideration far below their fair
market value."

For reasons that are not entirely clear, church leaders declined to participate in
the litigation, just as they had refused to defend the tort actions that prompted the
AG’s intervention in the first place.'” These serious allegations were not disputed

% See infra part IL.B.

7 Brooke Adams & Pamela Manson, Battling Polygamy: State of Siege, SALT LAKE
TRIB., Aug. 21, 2005 at Al. ‘

¥ In an early report filed in the case, the court-appointed special fiduciary stated that,
according to tax records, the value of the Trust’s real estate assets in the community totaled
$91,633,846. In re United Effort Plan Trust, No. 053900848, slip op. 1 48, 50 (D. Utah
Aug. 2, 2005). Assessed values on the tax rolls are not necessarily accurate gauges of
genuine market values, however, and those values may be especially elusive given the
unusual ownership and social arrangements that characterize this particular community.
The special fiduciary later stated informally that the true market value of Trust assets could
be in the range of $150 to 200 million. Telephone Interview with Bruce Wisan, Special
Fiduciary, United Effort Plan Trust, in Iowa City, Iowa (May 24, 2007).

® Amended and Restated Declaration of Trust of the United Effort Plan Trust 1 (Nov.
2, 1998) (on file at Mohave County, Arizona Recorder’s Office) [hereinafter 1998 Trust].

" 1d. at3. ’

! See A.G. Petition at 10-15.

12 Throughout the litigation described here, as well as the criminal proceedings against
Church President Warren Jeffs, see infra notes 41-42 and accompanying text, the FLDS
community, as instructed by its leaders, has consistently refused to cooperate with state
officials and agents, or to participate in legal proceedings. Interview with Bruce Wisan,
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by the leaders of the Church. The court appointed a “special fiduciary” to take over
the management of the Trust and proceeded to supervise its administration and
reform the Trust so as to alter its character dramatically. Governance by
ecclesiastical leaders obligated to act in accordance with religious principles has
thus been replaced by court-appointed management instructed to pursue essentially
secular goals."

The Utah court’s reformation of the Trust has imposed significantly on the
religious exercise of the members of the FLDS Church, raising serious questions
under the religion clauses of the First Amendment. Yet, the application to the Trust
iitigation of the Supreme Court’s existing jurisprudence under the religion clauses
is problematic. The Court redefined its approach to the Free Exercise Clause in
Employment Division v. Smith."* After Smith, state action may substantially
interfere with religious exercise as long as that action is “neutral,” “generally
applicable,” and does not fall within certain exceptions outlined in Smith."® It is
likely that the Utah court’s remedy passes muster under Smith even though the
court specifically disclaimed the suppression of polygamy, unlawful everywhere in
the United States, as a basis for its action.’® The Supreme Court’s Establishment
Clause decisions have been closely focused on attempts by the state to benefit
religion, making those decisions questionable templates for a fact pattern such as
this. A series of decisions known as the “church autonomy cases” dealing with
property disputes arising from doctrinal schisms prov1des at best, an unfocused
basis for decision on these facts.

This article argues that although the reformation of the Trust satisfies the
requirements of the Free Exercise Clause, it invites a re-examination of the
Establishment Clause as a basis for protecting religious liberty. It concludes that
the Utah court’s reformation of the Trust trespasses the boundaries of that clause.
In reaching that conclusion, the court is taken at its word that the reformation of
the Trust was not to be understood as an attempt to suppress or control the
Church’s marriage practices.'” Accordingly, the analysis does not consider whether
some reformation of the Trust might have been defensible as part of a response to
those practices. Rather, the article focuses on the character of the particular
reformation that was made and its effects on the lawful practices of a religious
community entitled to First Amendment protection. The contraction of the Free
Exercise Clause under Smith unveils important Establishment Clause values
previously cloaked by the Free Exercise Clause. In particular, the facts of this case
illustrate that the Establishment Clause has a role not only in limiting state support
for religion, but in protecting religion from the state as well. That understanding of

supra note 8. Although cooperation continues to be withheld, the .policy of refusing to
participate in legal proceedings has evidently changed. Infra note 70.

13 See infra note 44 and accompanying text.

14494 U.S. 872 (1990).

" Id. at 881-85, 886 n.3.

! See HOMER C. CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED
STATES § 2.6 at 6465 (2d ed. 1998).

' See infra notes 117-119 and accompanying text.
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the Establishment Clause has implications for religious freedom extending well
beyond the story of the FLDS Church and its Trust.

II. BACKGROUND

Understanding the legal issues raised by the UEP Trust litigation requires
some familiarity with the history of both the FLDS Church in general and the Trust
in particular. This Part provides a brief overview of those subjects.

A. Origins of the FLDS Church and the UEP Trust

Early in the twentieth century, the families settling the Short Creeck area
acquired tracts of land. They organized themselves communally under the name of
the “Work” or the “Priesthood Work” and contributed land to their project.
Eventually, the group was formally organized as a religious corporation named the
Corporation of the President of the Fundamentalist Church of Jesus Christ of
Latter Day Saints. It has since been known as the FLDS Church.

The legal status of the group’s earliest communitarian economic arrangements
is unclear. At some point a trust was formed, but then discontinued. In 1942,
documents were filed in Mohave County, Arizona, establishing the United Effort
Plan Trust. The group’s property, then held by the group in the name of the
“Work,” was transferred to the Trust.'® The Trust has continued to the present,
although it has been subject to a series of changes.'® As discussed below, a critical
“restatement” of the Trust was made by the trustees in 1998, followed by the
court’s “reformation” of the Trust in 2006.2° When required in the interests of
clarity, the versions of the Trust as it existed before 1998 are referred to
collectively as the Original Trust, and the instruments making the changes
described above are referred to as the 1998 Trust and the 2006 Trust, respectively.

During the second half of the twentieth century, as the Trust continued to
acquire land from Church members, the history of the FLDS Church was part of a
complex and often tumultuous series of events involving various polygamous sects
located in the western United States and Canada. Individual groups splintered and
recombined. Denominations in addition to the FLDS Church also formed and
continue to function today.?! Of relevance to this article was a Church schism in

18 See generally Jeffs v. Stubbs, 970 P.2d 1234, 1239 (Utah 1998) (summarizing the
facts of the creation of the UEP).

' In 1946, the Trust was amended in ways insignificant to this article. See Certificate
of Amendments to Declaration of Trust of the United Effort Plan (April 10, 1946) (on file
at Mohave County, Arizona Recorder’s Office).

20 See infra Part I1.C.

?! See generally RICHARD S. VAN WAGONER, MORMON POLYGAMY 177-217 (2d ed.
1989) (summarizing the history of polygamist groups among which the FLDS Church is
counted).
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the late 1970s and early 1980s, during which some of those who had contributed
land to the Trust were expelled from the Priesthood Work.?

B. Disputes over the Use of Trust Properties

In 1986, Rulon Jeffs, the president of the FLDS Church and the individual
with de facto control over the administration of the Trust, declared that all those
residing on Trust lands were tenants at will, thus lacking any rights to remain in
their homes if directed by the management of the Trust to vacate. Those residents
included some former Church members and members who had fallen out of favor
with Church leaders. They were expelled, or threatened with expulsion, from their
Trust-owned residences, which they had constructed.themselves.23 In 1987, they
brought an action in the Federal District Court for the District of Utah seeking,
among other things, to establish their rights to certain Trust properties.** They
alleged that Church leaders had assured them that they could continue to reside in
their houses for the remainder of their lives.”

Over the next 11 years, litigation between the FLDS Church, the Trust, its
leaders, and the claimants in the original federal court action took place in federal
and state courts. The federal court eventually dismissed for lack of subject matter
jurisdiction, and the litigation culminated in the Utah Supreme Court’s 1998
decision in Jeffs v. Stubbs.*

The Utah Supreme Court concluded that the original claimants against the
Trust had established a right to recover in unjust enrichment for the improvements
made to the land they had occupied.”’ It remanded for further proceedings under
Utah’s Occupying Claimants Act, which grants rights to claimants who occupy
land under “color of title” (which the court said could include a life estate), and
who have made valuable improvements to the land in good faith.”®

Contrary to the stated intention of the Trust instrument, the position taken by
Church leaders, and the trial court, the Utah Supreme Court also decided that the
UEP Trust was not a “public charitable” trust at all, but a “private” trust.”’ A public
charitable trust must, among other requirements, serve a “definite class and

%2 See Centennial Park and the “Second Ward,” http://www.mormonfundamentalism.
com/ChartLinks/CentennialPark.htm (last visited Sept. 30, 2008); see also BENJAMIN G.
BISTLINE, COLORADO CITY POLYGAMISTS 109-18 (2004); Brooke Adams, Polygamy
Leadership Tree: Religious Ideal Grows, Branches Out, SALT LAKE TRIB., http://extras.
sltrib.com/specials/polygamy/Polygamyl eaders.pdf (last visited Sept. 30, 2008)
(discussing the expulsion of some members from the Priesthood Work).

2 Jeffs, 970 P.2d at 1239—40.

*d.

.

5 Id. at 1234.

*7 Id. at 1242-48.

2 UTAH CODE ANN. §57-6-1 (2007).

? Jeffs, 970 P.2d at 1251-53.
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indefinite beneficiaries within that definite class.”*® The Original Trust failed that
test because its beneficiaries were a specifically identified group of persons:
individuals who had contributed property to the Trust estate.’!

That ruling was significant. Had the Trust been classified as “charitable,” the
claimants against it might have found it difficult to establish standing to assert their
specific, trust-related claims—that the trustees had breached their fiduciary duty
and that they were obligated to perform an accounting and distribution of the Trust
estate.”” The Utah Supreme Court directed the trial court on remand to proceed
consistent with its holding that the Trust was private and not charitable.*

C. The Restatement of the Trust

Following the decision in Jeffs v. Stubbs, the trustees moved promptly to
convert the Trust from a private to a public charitable one. On November 3, 1998,
they filed an “Amended and Restated Declaration of Trust of the United Effort
Plan Trust” in Mohave County, Arizona. They broadened the class of beneficiaries
under the 1998 Trust instrument substantially. It now consisted not only of those
who had contributed property to the Trust, but of all FLDS Church members who

0 Jd. at 1252. The court also stated that a charitable trust must have a “purpose
beneficial to the community.” Id.

.

32 The trial court in Jeffs v. Stubbs relied upon Restatement (Second) of Trusts as its
authority to reject the claimants’ standing. Id. at 1251 (citing section 391 as authority for
the trial court’s conclusion that the claimants had no standing if the UEP was a public
charitable trust). See Restatement (Second) of Trusts § 391 (1959) (“A suit can be
maintained for the enforcement of a charitable trust by the Attorney General or other public
officer, or by a co-trustee, or by a person who has a special interest in the enforcement of
the charitable trust.”); see also Stone v. Salt Lake County, 356 P.2d 631, 634 n.2 (Utah
1960) (citing section 391 as authority for rejecting the claims of a contributor to a
charitable religious organization for alleged misuse of the complainant’s funds). (The Utah
Supreme Court erroneously referred to section 391 of the Restatement of Restitution, which
was published in 1937 and contains no section 391. The Restatement (Second) of Trusts §
391 is precisely germane to the issue being addressed by the court, making it clear that the
court had that source in mind.) Thus, the plaintiffs apparently would have lacked standing
to bring their claims unless they could prove they had the requisite “special interest,” a
concept not developed in Utah law. After Jeffs v. Stubbs was decided, the Utah Legislature
enacted the Uniform Trust Code. Utah Uniform Trust Code, UTAH CODE ANN. § 75-7-101
(2007) [hereinafter UTC]. The comment to UTC section 1001 states: “In the case of a
charitable trust, those with standing include the state attorney general, a charitable
organization expressly entitled to receive benefits under the terms of the trust, and other
persons with a special interest.” Id. at § 75-7-1001, cmt. Although the legislature did not
formally adopt the official comments to the UTC, the comment to section 1001 suggests
that the standing rule referred to in Jeffs v. Stubbs remains in effect.

33 On remand, the Utah District Court concluded that some of the plaintiffs had rights
under Utah’s Occupying Claimants Act, and that the plaintiffs had no beneficial interests in
the Trust. United Effort Plan v. Stubbs, No. 89-2850, slip op. (Utah Dist. Ct. Jan. 21,
2000).
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“consecrate their lives, times, talents and resources to the building and
establishment of the Kingdom of God on Earth under the direction of the President
of the [FLDS] Church.”** The attempt to convert the Trust from “private” to a
“public charitable” succeeded. As noted below, in the litigation brought by the AG,
the court concluded that the 1998 UEP Trust should now be classified under the
latter heading.”

The restated UEP Trust made other changes designed to consolidate control of
the Trust in the Church President. The Original Trust called for the election and
removal of trustees by a majority vote of the board.*® By contrast, the 1998 Trust
gave the President of the FLDS Church the authority to appoint the members of the
Trust’s board of trustees, all of whom “shall serve at [his] pleasure . . . and may be
removed or replaced at any time by the President.”’ The 1998 Trust also made
clear that those residing on its properties did so at the sufferance of the presidency
of the church, who could order their removal for failure to “live their lives
according to the principles of the United Effort Plan and the Church.”*® Moreover,
the 1998 Trust also mandated that “[tlhe Board of Trustees shall have no
obligation whatsoever to return all or any part of the consecrated property back to a
consecrator or to his or her descendants.””’

D. The UEP Trust Litigation

The actions of which the AG complained represent a fresh round of disputes
occurring in the context of the well-publicized legal problems of the Church and its
president Warren Jeffs relating to polygamy and child marriages.”® Two tort
actions were brought against Jeffs and other Church leaders individually, and
against the Trust as Jeffs’ alter ego. The first alleged child sexual abuse, assault,
and fraud.*! The other claimed civil conspiracy, fraud, breach of fiduciary duties,
and various negligent and intentional torts.* When the defendants declined to enter
a defense in these actions, their attorney presumably recognized that failure to
defend could result in expensive default judgments against the Trust to the
detriment of its beneficiaries. He successfully moved that he be permitted to
withdraw as counsel, and to require the plaintiffs in those cases to notify the AG

341998 Trust, supra note 9, at 3.

35 In re United Effort Plan Trust, No. 053900848, slip op. 1Y 26-30 (Utah Dist. Ct.
Dec. 13, 2005) (mem.) [hereinafter Memorandum Opinion].

36 Declaration of Trust of the United Effort Plan 3 (Nov. 9, 1942) (on file at Mohave
County Arizona Recorder’s Office) [hereinafter Original Trust].

371998 Trust, supra note 9, at 4.

38 1998 Trust, supra note 9, at 3.

39 1998 Trust, supra note 9, at 3.

40 See supra notes 2-5 and accompanying text.

41 Jeffs v. Jeffs, No. 040915857, slip op. (Utah Dist. Ct. July 29, 2004).

42 Ream v. Jeffs, No. 040918237, slip op. (Utah Dist. Ct. Aug. 27, 2004).
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prior to the entry of default judgments.*® The plaintiffs in the tort actions filed an'

additional action in state court alleging that Church leaders had begun to make
transfers of Trust real estate holdings for insufficient or illusory consideration, thus
dissipating its assets.

Believing that the Trust was in danger of losing its assets to the serious
detriment of its beneficiaries, the AG petitioned the Utah District Court to suspend
immediately the authority of the existing trustees and to appoint a “special
fiduciary” to manage and protect the Trust pending consideration of a request to
remove the existing trustees and to appoint new ones.** The court granted the AG’s
ex parte motion for temporary relief and set the matter for a hearing.*’

After making a number of preliminary rulings, the court issued a detailed
Memorandum Decision on December 13, 2005.% It resolved some critical issues in
the case and established a framework for the reformation of the Trust. The court
decided that the 1998 UEP Trust fully superseded the Original Trust and qualified
as a “charitable” trust.*’ The Utah AG and Arizona AG therefore had standing to
seek relief. Moreover, the court concluded that the 1998 Trust needed to be
“reformed,” and that it had the power to reform it.**

The court invited the parties to make proposals for the reformation of the
1998 Trust consistent with the following general principles:

a. The Trust must continue to satisfy the requirements of a “charitable
trust,” including that its beneficiaries “constitute a definite class, but

# Motion to Withdraw as Counsel, Ream v. Jeffs, No. 040918237 (D. Utah Dec. 16,
2005).

* Memorandum Opinion, supra note 35. The AG was joined by a number of private
petitioners who were present or former members of the FLDS Church and had contributed
to the Trust, or who were plaintiffs in the separate tort actions against the Trust. The issue
of the standing of the private petitioners is problematic. In general, private parties,
including beneficiaries, lack standing to enforce a public, charitable trust. The AG alleged
that the Trust was a “mixed” private and public charitable trust, and that the private
plaintiffs had standing in relation to its “private” character. In re United Effort Plan Trust,
No. 053900848, slip op. (Utah Dist. Ct. July 19, 2005). The court concluded, however, that
the Trust was entirely charitable. In principle, that could have resulted in a finding of no
standing for the private plaintiffs. The court discussed the standing issue inconclusively.
Memorandum Opinion, supra note 35, at §16; In re United Effort Plan Trust, No.
053900848 (Utah Dist. Ct. July 19, 2005) (minute entry). Had the action been defended,
that issue might have been raised. It was not raised, however, and the court permitted the
private parties to remain in the case. The private plaintiffs apparently did not seek any
relief inconsistent with that requested by the AG, so their presence in the case may not
have been significant.

4 Ex Parte Temporary Restraining Order Appointing a Special Fiduciary and
Suspending the Trustees, In re United Effort Plan Trust, No. 053900848, (Utah 3rd Dist.
May 27, 2005).

% Memorandum Opinion, supra note 35.

7 Memorandum Opinion, supra note 35, § 13-15.

“*8 Memorandum Opinion, supra note 35, 9 17-23.
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the beneficiaries within that class are indefinite,” and. the Trust’s
purpose is “beneficial to the community.”* The “beneficial
purpose” requirement could not include the promotion of the FLDS
Church’s religious doctrines and goals, but could include providing
for the “needs” and “just wants” of the beneficiaries.>

b. Only the “legitimate and legal” purposes of the Trust would be
carried into the reformed instrument. The Trust could not be used to
support polygamy, but it could support “lawful religious and
charitable purposes.™"

c. “Neutral principles” must be employed to reform the Trust,
consistent with the decision of the United States Supreme Court in
Jones v. Wolf** and related cases.”

These principles, said the court, must govern the future administration of the
reformed Trust. The Trust must “provide a vehicle for ecclesiastical input,” but it
must also “provide future trustees with a set of neutral criteria to apply in
evaluating the relative needs of potential beneficiaries,” including “a mechanism—
independent of priesthood input—for establishing their ‘just wants.””** The court
then engaged in a section-by-section analysis of the 1998 Trust, discussing how
these principles might apply.

E. Reformation of the Trust by the Court

The special fiduciary submitted a proposed reformation of the Trust on April
6, 2006. On October 25, 2006, the court promulgated the 2006 Trust.” It is
dramatically different from its predecessor. Seventeen paragraphs were replaced
with over 175 and a lengthy appendix. Much of the new material consists of
typical, boilerplate trust language. The most important changes relate to the role of
FLDS Church doctrine and leaders under the Trust.

Although the Trust and the Church have always been separate entities, the
connection between them had been close. For example, the 1998 Trust existed “to
preserve and advance the religious doctrines and goals” of the FLDS Church.*®
Moreover:

> Memorandum Opinion, supra note 35, . 26-27.

%0 Memorandum Opinion, supra note 35, 99 31-32.

3! Memorandum Opinion, supra note 35, § 33 (emphasis in original).

52443 U.S. 595, 602 (1979).

%3 Memorandum Opinion, supra note 35, q 35.

> Memorandum Opinion, supra note 35, 9 36-37.

5% Reformed Declaration of Trust of the United Effort Plan Trust, In re United Effort
Plan Trust, No. 053900848 (Utah Dist. Ct. Oct. 25, 2006) [hereinafter 2006 Trust].

%6 1998 Trust, supra note 9, at 1.
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The United Effort Plan is the effort and striving on the part of Church
members toward the Holy United Order. This central principle of the
Church requires the gathering together of faithful Church members on
consecrated and sacred lands [i.e., Trust property] to establish as one
pure people the kingdom of God on earth under the guidance of
Priesthood leadership. The Board of Trustees, in their sole discretion,
shall administer the Trust consistent with its religious purpose to provide
for Church members according to their wants and their needs, insofar as
their wants are just (Doctrine and Covenants, Section 82:17-21).%’

As this paragraph illustrates, the concepts of “needs” and “just wants” were
thoroughly embedded in religious doctrine and practice.” The purpose of the Trust
was to promote the “Holy United Order,” which required Church members to
gather on “consecrated and sacred lands.” Those lands were among the Trust’s
assets. The trustees were charged with using those lands to achieve the Trust’s
religious purpose.*

By contrast, the reformed 2006 Trust states:

The reformation and administration of the Trust shall be based on neutral
principles of law; the reformation shall not be based on religious doctrine
or practice and shall not attempt to resolve underlying controversies over
religious doctrine. The reformation shall allow for ecclesiastical input of
a non-binding nature and a mechanism—independent of priesthood
input—for establishing benefits under the Trust.%

According to the 2006 Trust, “the Trust’s property shall be devoted to providing
for the just wants and needs of the beneficiaries which purpose is beneficial to the
community.”® The instrument goes on to say:

571998 Trust, supra note 9, at 2-3.

% The cited passage from Doctrine and Covenants, considered scripture by the
Church, includes the following: “[a]nd you are to be equal, or in other words, you are to
have equal claims on the properties, for the benefit of managing the concemns of your
stewardships, every man according to his wants and his needs, inasmuch as his wants are
just—And all this for the benefit of the church of the living God, that every man may
improve upon his talent, that every man may gain other talents, yea even an hundred fold,
to be cast into the Lord’s storehouse, to become the common property of the whole
church—Every man seeking the interest of his neighbor, and doing all things with an eye
single to the glory of God.” CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, DOCTRINE
AND COVENANTS, 152 .

5% 1998 Trust, supra note 9, at 2-3.

62006 Trust, supra note 55, § E.3.

61 2006 Trust, supra note 55, § E.1.
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Just wants and needs concern primarily housing, with the goal of
securing residences for Trust Participants. Secondarily just wants and
needs concern education, including scholarships, occupational training
and economic development. Just wants and needs may also include food,
clothin6g2, medical needs and other items within the discretion of the
Board.

The 2006 Trust imposes separation between the Trust and the Church in
additional ways. Under the 1998 Trust, the Church President is a trustee and
president of the board of trustees, with the authority to appoint and dismiss other
trustees at will.®® The 2006 Trust requires the court to appoint the initial board,
which eventually becomes self-perpetuating, with detailed rules governing
appointments and removal from office.** Further, the Church was the remainder
beneficiary under the 1998 Trust.®® Under the 2006 Trust, in the case of
termination, assets are to be distributed to “Trust Participants,” which is broadly
defined to include those who have contributed to the Trust.%

Acting under the court’s direction, the special fiduciary now administers the
Trust. He has settled litigation pending against it and instituted a system under
which beneficiaries can formally apply for benefits.’” Relatively few potential
beneficiaries have done s0.°® A new board of trustees has not yet been appointed.
Instead, the court has put in place a group of advisors.”” Leaders and members of
the Church have refused to participate.”

.

622006 Trust, supra note 55, § 3.1.

1998 Trust, supra note 9, at 12.

%2006 Trust, supra note 55, art. 5.

651998 Trust, supra note 9, at 4.

8 2006 Trust, supra note 55, § 1.25, art. 4.2.

%7 See Petition for Benefits, United Effort Plan Trust, http://www.ueptrust.com/UEPT
Images/5-29-07_%20BENEFIT_%20PETITION pdf.

% The special fiduciary reported that, as of May, 2007, fewer than 200 applications
had been received. Interview with Bruce Wisan, supra note 8.

% Memorandum Opinion, supra note 35, §f 57-62: see Report of the Special
Fiduciary, In re United Effort Plan Trust, No. 053900848, slip op. 7 222-29 (D. Utah
Sept. 17, 2007), available at http://www .ueptrust.com/UEPTImages/SF-report-9-17-07.pdf.

Interview with Bruce Wisan, supra note 8. After years of refusing to participate in
the litigation surrounding the reformation of the Trust or to challenge its management by
the special fiduciary, the FLDS community recently began doing so. As this article goes the
press, attorneys for the Trust’s beneficiaries sought to remove the special fiduciary or to
limit his powers. Motion for Temporary Restraining Order Removing Special Fiduciary or
Limiting Special Fiduciary’s Powers, In re United Effort Plan Trust, No. 053900848, (D.
Utah July 15, 2008). The court promptly denied the motion on both procedural and
substantive grounds. Minute Entry, /n re United Effort Plan Trust, No. 053900848, (D.
Utah July 15, 2008). Attorneys for certain Church members have also filed an action
objecting to the special fiduciary’s sale of a farm owned by the Trust. Brooke Adams,
FLDS Suit Seeks Compensation for Farm, SALT LAKE TRIB., July 17, 2008 at B3. If the
FLDS community continues its new policy of actively resisting the management of the
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The court’s reformation of the Trust fundamentally secularizes it. Not only
has the purpose of “preserving and advancing” “religious doctrines and goals”
disappeared, but the beneficiaries’ “needs” and “just wants” are to be determined
with, at most, “non-binding” ecclesiastical input into the meanings of those terms.
The tight structural connection between the Church and the Trust has been cut. By
its own terms, the Trust is no longer an integral part of the religious life of the
community.

Instead, the vision that emanates from the 2006 Trust is of a professionally
managed body of assets administered by a benevolent board of directors, beyond
the control of Church leaders, though affording them a respectful hearing. The
board is sympathetic to the needs of Church members, but their religious
convictions fade into the background, replaced by a focus on housing, education,
and the other benefits of an economically secure and comfortable life.

The court’s argument that this reformation was required as a matter of trust
law is troubling.71 That issue is not the focus of the current analysis, however. For
present purposes, the reformation is treated as given, with the First Amendment
issues discussed on that basis.

Trust in the courts, further legal developments relevant to the analysis in the article are
likely.

' The Memorandum Opinion is somewhat confusing in identifying the provisions of
the 1998 Trust that are “fundamentally flawed and unworkable,” and that therefore require
reformation of the Trust. Memorandum Opinion, supra note 35, 9§ 23. The court refers to its
section-by-section analysis of the 1998 Trust, where these problems are “more fully
discussed.” Memorandum Opinion, supra note 35. But that portion of the opinion focuses
primarily on eliminating religious principles from the governing terms of the Trust and on
minimizing ecclesiastical control over its administration. Those steps arguably may be
required by the First Amendment’s religion clausés after one has determined that
reformation is necessary. But recognizing them as a consequence of reformation does not
make them a ground for reformation. A careful reading of the Memorandum Opinion
reveals a discussion of only two elements of the 1998 Trust that might be characterized as
inherent flaws in the instrument itself. The first is the power granted to the President of the
FLDS Church, who is designated as a trustee and president of the board of trustees, and is
given the power to appoint and remove other trustees at will. It is precisely that individual,
Warren Jeffs, whom the court concluded had committed serious and continuing breaches of
his fiduciary duties making it necessary to remove him from Trust administration.
Memorandum Opinion, supra note 35, 99 21-22, 50. The second flaw is allowing the FLDS
Church to be the remainder beneficiary of the 1998 Trust, in line to take ownership of all
its assets should the Trust be terminated for any reason. 1998 Trust, supra note 9, at 4. The
court noted that it is not unusual for religious corporations to be remainder beneficiaries of
trusts. But “[a]llowing the Corporation of the President of the FLDS Church to be the
remainder beneficiary of Trust assets would directly further illegal practices [such as
polygamy] espoused by the FLDS Church and its current president.”” Memorandum
Opinion, supra note 35, 9 52. Both of these difficulties could have been remedied with a
reformation less sweeping in its scope than the complete overhaul and secularization of the
Trust wrought by the court.
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III. THE ISSUES UNDER THE RELIGION CLAUSES

The UEP Trust litigation cannot avoid the trip wire that sounds First
Amendment warnings. When the state, acting through its AG and courts, assumes
control of a charitable trust created expressly “to preserve and advance the
religious doctrines and goals”? of a church, one must ask whether that action
squares with the religion clauses: “Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof.””” Framing the
constitutional issues, however, is not a simple task. This Part considers how the
Supreme Court’s current Free Exercise and Establishment Clause jurisprudence
applies to the story of the UEP Trust litigation. It also views that litigation through
the lens of a series of decisions known as the “church autonomy cases,” which
consider the two religion clauses jointly.

A. The Free Exercise Clause

In typical Free Exercise Clause fact patterns, the state interferes with, or
refuses to accommodate or exempt, an individual or a religious body in religious
observance. Thus, when actions by the City of Hialeah and Florida state officials
made illegal the practice of animal sacrifice practiced by the Santeria religion, the
Free Exercise Clause was the most relevant text for testing the constitutionality of
that action.”* Similarly, when the State of Oregon refused to exempt from its ban
on ingesting peyote Alfred Smith’s use of that substance for sacramental
purposes,”” the Supreme Court engaged in a free exercise analysis, as it did when
the State of Washington excluded from its “Promise Scholarship” program the
degree in theology that Joshua Davey chose to pursue.”

The UEP Trust litigation appears to invite a similar analysis. Utah, through its
AG and district court, is interfering in obvious ways with the exercise of religion
by the members of the FLDS Church. It has taken control of, secularized, and—
apparently for a substantial period of time—will administer the Trust, which was
created for the purpose of enabling Church members to participate in a religiously
based, communitarian economic program.

In an important respect, however, this case is not a typical free exercise story.
The question is not whether the Constitution permits the government to enforce the
substantive terms of a statute or regulation that, as written, obviously inhibits
religious conduct. The statute here regulates behavior not necessarily connected to
religion at all: a breach of fiduciary duty that imperiled the assets of a trust. The
focus is on a highly discretionary judicial remedy to be applied once a breach of

72 1998 Trust, supra note 9, at 1.

7 U.S. CONST. amend I.

7 Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 532 (1993).
> Emp. Div. v. Smith, 494 U.S. 872 (1990).

78 Locke v. Davey, 540 U.S. 712 (2004).
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the statute has been established.”” This element of the story distinguishes it from a
classic free exercise case. It is still important to view it from a free exercise
perspective, but that analysis is not simple.

The key free exercise case is Employment Division v. Smith.”® Alfred Smith
and Galen Black were fired from their jobs as counselors in a private drug
rehabilitation program because they had ingested peyote, an illegal drug, for
sacramental purposes in a ceremony of the Native American Church.”” Their
applications for unemployment compensation benefits were denied on the ground
that they had been discharged for work-related misconduct.*® Their claim that the
denials violated their rights under the Free Exercise Clause failed in a state trial
court, but was accepted by an intermediate appellate court and the Oregon
Supreme Court. When their case came before the United States Supreme Court,*
they argued that, under the Court’s prior decisions, their conduct was protected by
the First Amendment and the state therefore could not require them to forgo that
conduct as a condition of receiving unemployment benefits.*

The Supreme Court reversed. In an opinion that dramatically reinterpreted its
prior cases, it ruled that the Free Exercise Clause did not prohibit the state from
applying to Smith and Black its prohibition on ingesting peyote, even though they
had used it as part of a traditional religious ceremony.*

Smith is based on the principle that the Free Exercise Clause is not offended
by “generally applicable, religion-neutral laws that have the effect of burdening a

"7 The remedial powers granted the court to respond to the breach, taken directly from
the Uniform Trust Code and adopted by the Utah legislature in 2004, are broad and vague.
See UNIF. TRUST CODE § 1001; UTAH CODE ANN. § 75-7-1001 (2007); see also id. § 75-7-
101 & cmt. (“This chapter is known as the ‘Utah Uniform Trust Code . . . [E]ffective July
1, 2004.”). The relevant statutory provisions do not prescribe any particular result or even
lay out a menu of options. Instead, they give the court “full power to make orders,
judgments, and decrees and take all other action necessary and proper to administer
justice.” Id. § 75-7-412(1). They permit it to “modify the administrative or dispositive
terms of a trust of terminate the trust if, because of circumstances not anticipated by the
settlor, modification or termination will further the purposes of the trust.” /d. Moreover, the
court may terminate a trust or modify its substantive provisions using the cy pres doctrine
“in a manner consistent with the settlor's charitable purposes.” Id. § 75-7-413(1)(c).

78494 U.S. 872 (1990).

” Id. at 874.

.

8! The case came before the U.S. Supreme Court twice. The first time it was remanded
to determine whether the use of peyote for sacramental purposes was actually proscribed
by state criminal law. Emp. Div. v. Smith, 485 U.S. 660 (1988). After the Oregon Supreme
Court answered that question in the affirmative in Employment Division v. Smith, 763 P.2d
146 (Or. 1988), the U.S. Supreme Court then decided the Free Exercise Clause issue on the
merits.

52 Smith, 485 U.S. at 669.

% Smith, 494 U.S. at 890.
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particular religious practice.”® Smith thus eliminated the presumption that
exemptions or accommodations from such laws are required if they burden
religious exercise.®

Under Smith, as long as the Utah statutory or common law under which the
court acted in the UEP Trust litigation is religiously “neutral” and “generally
applicable,” there is no obvious free exercise objection to its reformation of the
Trust, even if doing so works a religious hardship on Trust participants.

The Supreme Court has said that the concepts of “neutrality” and “general
applicability” are interrelated.®® Indeed, the distinction between them is not entirely
clear, and members of the Court have not understood them in precisely the same
way.”’ It appears, however, that “neutrality” forbids the state from using religion as
a basis of classification, thus protecting against overt discrimination on religious
grounds, while “general application” means that state action cannot in fact be
applied unevenly to an individual or a particular religious group compared with
others similarly situated.®®

¥ Id. at 886 n.3. The key concepts of neutrality and generally applicability were
developed in Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520
(1993).

% An important question not discussed in the Smith opinion is whether the rule of the
case applies not only to individuals seeking to be excused from the reach of state action,
but also to organizations. The Trust, after all, is a form of religious organization, with a
separate legal existence from the Church. A narrow reading of Smith limits its holding to
individuals, since the facts of that case involved two men who claimed that their free
exercise rights had been violated. If the nature of a free exercise claim raised by a religious
organization is different in kind from one raised by an individual, then the rule of Smith
might apply only to the latter. The Supreme Court has not resolved that issue. Scholars
disagree about how the Court should resolve it. Kathleen Brady argues that a core,
individual right acknowledged by Smith is to believe and express religious doctrine, and
that a broad autonomy for religious groups is essential to the development of such doctrine.
Kathleen A. Brady, Religious Organizations and Free Exercise: The Surprising Lessons of
Smith, 2004 BYU L. Rev. 1633, 1677. Perry Dane maintains that applying the strictures of
Smith to religious organizations is not necessary to avoid the evil central to the Court’s
analysis in that case: a state of affairs in which the individual becomes “a law unto
himself.” Perry Dane, “Omalous” Autonomy, 2004 BYU L. REv. 1715, 1735-36. (quoting
Smith, 494 U.S. at 885 (quoting Reynolds v. U.S., 98 U.S. 145, 167 (1878))). By contrast,
Marci Hamilton reads Smith as “reiterat[ing] . . . the familiar doctrine that the rule of law
applies to religious entities.” Marci A. Hamilton, Religious Institutions, the No-Harm
Doctrine, and the Public Good, 2004 BYU L. Rev. 1099, 1108. Likewise, Laura
Underkuffler finds “no convincing basis for distinguishing individual religious exemptions,
struck down in Smith, from aggressive forms of religious-group autonomy.” Laura S.
Underkuffler, Thoughts on Smith and Religious-Group Autonomy, 2004 BYU L. REv.
1773, 1787. Whatever the merits these answers to the question may have, the Supreme
Court itself has not answered it. I assume that Smith does apply to religious organizations.

% Hialeah, 508 U.S. at 531.

¥ See id. at 55758 (Scalia, J. concurring).

% Frederick M. Gedicks, The Permissible Scope of Legal Limitations on the Freedom
of Religion or Belief in the United States, 19 EMORY INT'L L. REV. 1187, 121218 (2005).
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On its face, the relevant Utah law appears entirely “neutral” and “generally
applicable.” It grants a state court broad discretion to fashion a remedy appropriate
to the circumstances of a particular case. It makes no reference to religion, but only
to trusts generally. It does not look like the statutory provisions under which free
exercise claims typically arise. It does not forbid, burden, or inhibit any particular
conduct that one might claim to be religiously required.

Rather than look solely to the text of the statute itself, however, one must also
focus on the remedy devised by the court as a relevant locus of state action. The
question would then be whether the court’s remedy complies with the requirements
of Smith. It is not a simple matter to think about Smith in such terms. The analysis
in that case is based on the assumption that a state actor applies a legal rule rather
than, as in the UEP Trust litigation, makes an essentially ad hoc, discretionary
judgment based on a variety of relatively abstract factors. Nevertheless, a court’s
remedy is state action, so it is necessary to apply the principles on which Smith is
grounded.

In theory, one might seek empirical evidence about how the courts apply the
relevant statutory provisions in comparable situations by collecting and reviewing
all of the trust reformations carried out by the Utah courts. It is highly unlikely that
helpful evidence exists, however, given the fact-specific nature of trust reformation
issues.® In that sense, it is probably not possible to say whether the court’s remedy
in reforming the UEP Trust was neutral and consistent with general application.

One could, however, look for any evidence that the remedy had been used to
target the Trust because of its religious nature. Thus, if those opposing the court’s
remedy could show that the remedy was based on religious reasons, a free exercise
violation might be established.” That case might be made, for example, by proving
that the court’s remedy was merely a pretext for state action against the FLDS
Church. The argument would be that, rather than make a politically and legally
messy attack on the practice of polygamy, or an enforcement action against the
practice of pressuring teenaged girls to marry, the authorities were coming through
the back door by taking over substantial economic assets of the church through the
UEP Trust litigation. Nothing in the record supports that case, however. Indeed,
the court took pains to make clear that the reformation of the Trust was not to
become the basis for disadvantaging those practicing polygamy and it said nothing
about the “child bride” problem.”’

% In addition, Utah first enacted the relevant Uniform Trust Code provisions in 2004,
leaving little time for its courts to develop a body of precedent. See UTAH CODE ANN. § 75-
7-101 (2007).

% As the Supreme Court has put it, “[t]he Free Exercise Clause protects against
government hostility which is masked, as well as overt.” Hialeah, 508 U.S. at 534.

°! See infra notes 117-119, and accompanying text. The AG deliberately kept the UEP
Trust litigation separate from the evidence gathered for use in the criminal proceedings
against Warren Jeffs. Interview with Timothy Bodily, Utah Assistant Attorney General, in
Salt Lake City, Utah (March 13, 2007). Former church leader Sam Barlow (who since has
apparently been excommunicated, FLDS Leadership in Flux as Pressure on Group
Increases, THE ELDORADO SUCCESS (Eldorado, Texas), Sept. 9, 2004, at A1), suggested to
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The Smith analysis itself recognizes two exceptions to its general rule.’” First,
heightened scrutiny might be required when the state interferes with the exercise of
:a “hybrid right”—i.e., when conduct is protected by both the Free Exercise Clause
and another constitutional principle.”® Second, if a state permits exemptions from
neutral laws of general applicability based on individual circumstances, religious
hardship cannot be excluded from the set of circumstances to be considered.”*
Does either exception apply here?

It is unclear how much bite the hybrid rights analysis really has. Some
scholars think it may be little more than a technique for distinguishing cases such
as Sherbert v. Verner” and Wisconsin v. Yoder’® that employed the compelling
state interest test discarded in Smith. It appears not to have been widely applied in
the courts.”’ In any event, it is difficult to see how the hybrid-rights exception
would apply in this case. Apart from the free exercise of religion, ‘there is no
apparent, constitutionally protected interest at stake for the Trust, the FLDS
Church, or its leaders.

Smith’s exception for taking account of individual circumstances is more
promising. The classic case is Sherbert v. Verner” as reconstructed by Smith. In
Sherbert, an unemployment compensation scheme included a rule denying benefits
to those who left employment without good cause.”” An employee was discharged
for refusing to work on Saturday, her religious Sabbath Day.'” The Supreme
Court held that the Free Exercise Clause prohibited the state from refusing to
provide her with unemployment benefits.'*!

FLDS adherents in 2002, however, that attempts by the States of Utah and Arizona to
suppress polygamy included casting “a broad net over this entire people including the
church and the United Effort Plan, which is a conspiracy net.” The FLDS Battle for Plural
Marriage, Part Two, SALE LAKE TRIB., Apr. 5, 2006, at A1, available at http://blogs.sltrib.
com/plurallife/2006/04/flds-battle-for-plural-marriage-part.htm.

2 In addition, Smith permits, but does not require, State legislatures to grant
accommodations to those exercising their religion that are not available to others governed
by such laws, but courts may not require such accommodations in the name of the First
Amendment. Dep’t. of Human Res. of Or. v. Smith, 494 U.S. 872, 890 (1990). That
principle is not relevant here. There appears to be no legislatively mandated
accommodation or exemption based on religious exercise to which the Trust might lay
claim. The AG and the court are simply exercising statutory and common law power to
remedy the breach of fiduciary duty by those charged with administering a charitable trust.

% Smith, 494 U.S. at 881-82.

% Id. at 882-84.

%374 U.S. 398 (1963).

%6 406 U.S. 205 (1972).

%7 See Frederick Mark Gedicks, The Permissible Scope of Legal Limitations on the
Freedom of Religion or Belief in the United States, 19 EMORY INT’L. L. REV. 1187, 1219—
20 (2005).

%8374 U.S. 398 (1963).

* Id. at 399-401.

100 Id.

' 1d. at 410.
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As the Smith court construed its decision in that case, the unemployment
compensation scheme should be understood as stating a general rule subject to
individual exemptions. Since an exemption could be granted for non-religious
reasons, then it must also be available for reasons of religious hardship, unless the
state has a “compelling reason” to withhold it.'"

Whether the reformation of the Trust falls within this exception involves two
questions. The first is whether the exception applies at all on these facts. If so, the
second question is whether its requirements are satisfied.

On the face of things, the exception itself is not an obvious fit. The relevant
statute does not put “in place a system of individual exemptions”'® from the
relevant general rule, which was that the court was entitled to intervene upon a
breach of trust by a trustee.'® On the facts of the case, there can be little doubt that
the general rule applied, and the court proceeded to apply it.

Upon a finding of breach, however, the statute granted the court discretion to
apply a broad range of remedies.'” The question is whether the grant of discretion
as to remedy is equivalent to “a system of individual exemptions.” The argument
in favor is that the court unavoidably must take account of the individual
circumstances of the trust, trustees, and beneficiaries when devising a remedy. If it
could consider non-religious burdens or hardships—say, the costs or practicality of
a remedy—then it must also take account of the religious burdens a remedy might
impose. It should not make a difference, the argument goes, that the consideration
of individual circumstances is made pursuant to a broad grant of judicial discretion
rather than statutorily specified exemptions from a general rule. Therefore, the
court’s remedy violates the Free Exercise Clause if it imposes religious hardships
without a “compelling reason.”'%

The argument is bolstered by the observation that we should be suspicious of
broad grants of discretion to state actors, especially when used to regulate the
exercise of constitutionally protected rights. Professor Gedicks analogizes the
individualized assessment exception in Smith to the Supreme Court’s doctrine
relating to “standardless licensing” of expression under the Free Speech Clause. He
suggests that the cases underlying that doctrine “resonate with Smith’s requirement
that strict scrutiny be applied to government decisions that deny religious

2 Dep’t. of Human Res. of Or. v. Smith, 494 U.S. 872, 884 (1990).
103
Id.

104 UTAH CODE ANN. §75-7-1001 (2007).

105 I d

1% Cf Murphy v. Zoning Comm’n, 289 F. Supp. 2d 87, 10607 (D. Conn. 2004),
vacated on other grounds, 402 F.3d 342 (2d Cir. 2005) (zoning commission’s “cease and
desist” order against regular prayer meetings in a house located in a residential
neighborhood, issued under broad and vague zoning regulations, make the “case . . .
specifically about individualized governmental assessments on exemptions from a general
requirement.”)
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exemptions within the context of a system providing for individualized assessment
of a law’s burdens on secular conduct.”'”’

The argument for broadly construing Smith’s exception for “individual
exemptions” is substantial. In the final analysis, however, applying it to the
statutory scheme governing the reformation of the Trust is not convincing. Courts
and other state actors often—perhaps usually—have substantial discretion in
carrying out their duties. If the existence of that discretion itself is sufficient to
trigger the exception, then the compelling state interest test would become the de
facto rule of Smith, which is precisely the opposite of what it intended to
accomplish. As Professor Michael W. McConnell has pointed out, most of ‘the
Supreme Court’s free exercise cases “involve individuated governmental
assessments of the claimant's circumstances.”'® Indeed, he notes, if the Smith case
itself had arisen as a criminal prosecution for peyote use, “there would be an
individual governmental assessment of the defendants’ motives and actions in the
form of a criminal trial.”'%

Critics of Smith might argue that this reasoning proves that Smith itself is
flawed, that the exception inevitably undermines the viability of that decision’s
basic analysis.''® Smith remains good law, however, and its “individual
exemptions” exception should be understood in a way that does not swallow up the
basic rule of the case. A common-sense reading of the Utah statute under which
the Trust was reformed is that the legislature did not grant exemptions from a
general rule, but directed the courts to use good judgment in finding remedies
responsive to the myriad circumstances they might encounter. That is not the kind
of statutory scheme to which the individualized assessment exception can
reasonably be applied. ‘

Suppose, however, that the exception were relevant to the UEP Trust
litigation. The second issue would then arise—whether its requirements were
satisfied in this case. The specific questions are whether the reformation creates a
“religious hardship,” and whether any such hardship was justified by a
“compelling reason.” If so, then the reformation of the Trust would fall under the
Free Exercise Clause.'"'

There is no doubt that the action of the court and special fiduciary intrude
deeply into the practice of the FLDS religion. The UEP Trust is the organizing
vehicle for a communitarian economic arrangement, directed by ecclesiastical
leaders and managed for the express purpose of inculcating religious beliefs and
values. By breaking the link between ecclesiastical authority and the management
of the Trust, the state undoubtedly works a “religious hardship.” For example, the

197 Frederick M. Gedicks, The Permissible Scope of Legal Limitations on the Freedom
of Religion or Belief in the United States, 19 EMORY INT’L, L. REV. 1187, 1223 (2005).

1% Michael W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 U.
CHL L. REV. 1109, 1123 (1990).

' Id. at 1124.

1 See Hialeah, 508 U.S. 520, 567-69 (1993) (Souter, J. concurring in part and
concurring in the result). )

"' Dep’t. of Human Res. of Or. v. Smith, 494 U.S. 872, 884 (1990).
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court’s reformation of the Trust will allow FLDS Church leaders to provide only
non-binding input into the administration of the Trust,'' and it explicitly removes
from the Trust’s purposes the goal included in the first substantive paragraph of the
1998 restated Trust: that it “exists to preserve and advance the religious doctrines
and goals of the [FLDS Church].”'"? -

If this imposition on religion—compared with typical secular hardships that a
court might be willing to avoid—were sufficient to trigger the individual
exemption analysis, the question would then become whether the state had a
“compelling reason” to impose the religious hardship created by the proposed
reformation of the Trust.

When it comes to compelling reasons for intruding on the administration of
the Trust, the eight hundred pound gorilla in the room is polygamy, especially
when it involves putting pressure on girls in their early- to mid-teens to enter into
marriages. Polygamy, long illegal and repeatedly held by the courts to be outside
the protection of the First Amendment, is arguably a powerful basis for wresting
control of the Trust from the FLDS Church leadership and reforming its terms.''*
The protection of children against sexual exploitation surely carries equal if not
greater weight. If the court had established that the existence of the Trust in its
present form and under the current trustees significantly facilitated and promoted
polygamy or the abuse of children, cutting off the economic support supplied by
the Trust would be a sufficiently compelling reason to satisfy the Smith exception.

But there is no necessary or even intuitive link between polygamy and child
abuse on the one hand, and the communitarian program embodied in the UEP
Trust on the other. The latter could easily exist independent of the former. Perhaps
for that reason, the court conspicuously failed to base its remedy on those grounds.
Although it did rely on polygamy in a tangential fashion as a reason to reform the
Trust, it expressly chose not to make its reformation a tool for suppressing
polygamy or regulating marriage.''® Indeed, the court took pains to say that, while
its 2006 reformation of the Trust should not facilitate polygamy, neither should the
fact that its beneficiaries engage in the practice be a factor in the administration of

112 Memorandum Opinion, supra note 35, § 37.

'3 Memorandum Opinion, supra note 35, 9 33, (quoting 1998 Trust, supra note 9, at
1). The court notes that it must not only avoid promoting the illegal practice of polygamy;
its reformation of the Trust must also refrain from supporting religious practices that do not
offend law or public policy. To do so would “risk excessive entanglement with protected
religious expression” in contravention of the First Amendment. Memorandum Opinion,
supra note 35, n. 54. I argue below that the court cannot so easily avoid “excessive
entanglement” by reforming the Trust as it has done.

14 See, e.g., State v. Holm, 2006 UT 31, 137 P.3d 726.

115 The court noted that the 1998 Trust made the FLDS Church itself the remainder
beneficiary should the Trust terminate for any reason. It concluded that a possibility that
the Church, rather than its members, would receive the Trust’s assets would “directly
further illegal practices [such as polygamy] espoused by the FLDS Church and its current
President.” Memorandum Opinion, supra note 35, § 52.
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the Trust.'® Accordingly, the court accepted terms in the 2006 Trust that
essentially ignored polygamy as a relevant factor in the administration of its
benefits.'"”

The court had another obvious, and less delicate, candidate to fill the
compelling state interest role—the need to remedy and prevent the serious fraud
and dissipation of assets that were alleged by the AG, and found by the court to
have occurred. Most courts would probably find that interest sufficiently
compelling to justify restricting otherwise protected religious exercise.

But the matter is not quite that simple. It is one thing to say that the trustees’
breach of fiduciary duty justifies some remedy; however, where a range of possible
remedies is available, a court might well be required to search for one that ‘both
accomplishes its legitimate objectives and avoids infringing upon constitutionally
protected interests.''® Part V below discusses the remedial options open to the
court, concluding that its reformation of the Trust was not the least intrusive means
of protecting the State’s obvious interest in remedying the breach of fiduciary
duties it faced. The court lacked the requisite “compelling reason” to reform the
Trust as it did.

Judged solely with reference to the Free Exercise Clause, then, the court’s
reformation of the Trust might or might not be justified. But the free exercise
analysis is only part of the puzzle. The court’s actions must also be evaluated
under the Establishment Clause.

B. The Establishment Clause

The Establishment Clause states: “Congress shall make no law respecting an
establishment of religion.”''” The ban on establishment has long been held
applicable to the States as well as to Congress."”’ The UEP Trust litigation does
not, at first glance, fit the mold of typical Establishment Clause fact patterns. In
those cases, the state assists religion or religiously controlled organizations. For
example, States may issue school vouchers that end up putting money in the

''® Memorandum Opinion, supra note 35, 37 & n.62.

"7 See 2006 Trust, supra note 55, §§ 6.4, 6.5; Special Fiduciary’s Response to the
Court’s Memorandum Opinion Regarding Reformation of the Trust, /n re United Effort
Plan Trust, No. 053900848, slip op. 6-9 (D. Utah Apr. 6, 2006). See generally United
Effort Plan Trust, http://www.ueptrust.com (last visited Sept. 30, 2008).

'8 This requirement might be cast in terms of narrowly tailoring the remedy to
accomplish the State’s objective, as was part of the standard, pre-Smith analysis. See Dep’t.
of Human Res. of Or. v. Smith, 494 U.S. 872, 894 (1990) (O’Connor, J. concurring). The
Court’s opinion in Smith does not mention the “narrow tailoring” requirement in
connection with the “compelling reason” needed to impose a religious hardship under a
regime taking account of individual circumstances.

'"9.S. CoNST. amend 1.

120 Everson v. Bd. of Educ., 330 U.S. 1, 15 (1947) (holding that the Fourteenth
Amendment prohibits State establishment of religion).
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coffers of parochial schools,'?' or they may promote a religious symbol, as by

displaying a créche on public property.'** Establishment issues may also arise
when a state resists a claim for assistance on the ground that doing so would
violate the Establishment Clause, as when the University of Virginia declined to
provide economic support for the overtly religious student paper, Wide Awake,
while providing such support for secular publications.'*

The State of Utah is clearly not attempting to assist or promote the mission of
the FLDS Church or its members, but rather to regulate the behavior of their
leaders. The typical Establishment Clause cases therefore do not seem apposite.'**
In any event, the analyses in those cases are, to put it charitably, murky. The
governing standards have changed substantially in the last decade or so, but there
is no analogue to the Free Exercise Clause’s Smith case that publicly announces a
bold, new direction.

Faced with the common issue of attempts by local governments to provide
assistance to private, sectarian schools, the Supreme Court struggled to strike a
balance between separation of religion and state, and accommodation of religion.
In Lemon v. Kurtzman, the Court announced its well-known, three-part test.'”> To
survive an Establishment Clause challenge, a state law must have a secular
legislative purpose, its principal or primary effect must not be one that either
inhibits or advances religion, and it must not foster an “excessive entanglement”
with religion.'*

Lemon was decided when separation between religion and the state was the
Supreme Court’s primary Establishment Clause value. But since Lemon was
decided in 1971, the importance of that value to the Supreme Court has faded. It
has not been replaced with any single principle that consistently commands a Court
majority. Perhaps because the Lemon test is so malleable, the case has never been
overruled. Instead, its rule is either pressed into service from time to time in
support of other approaches to the non-establishment principle, or—as an
alternative analysis might require—largely ignored.

Several policies are candidates to replace separation as the primary policy
under the Establishment Clause. Three appear to be particularly important: non-
discrimination, non-endorsement, and non-coercion. The first has become more

12! Zelman v. Simmons-Harris, 536 U.S. 639 (2002).

122 See, e.g., Lynch v. Donnelly, 465 U.S. 668 (1984); County of Allegheny v. ACLU,
492 U.S. 573 (1989).

' Rosenberger v. Rector of the Univ. of Va., 515 U.S. 819 (1995).

124 As the Supreme Court said in an analogous situation, “our Establishment Clause
cases . . . . for the most part have addressed governmental efforts to benefit religion or
particular religions, and so have dealt with a question different, at least in its formulation
and emphasis, from the. issue here. Petitioners allege an attempt to disfavor their religion
because of the religious ceremonies it commands, and the Free Exercise Clause is
dispositive in our analysis.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508
U.S. 520, 532 (1993).

125403 U.S. 602 (1971).

1% Id. at 612-13.
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firmly entrenched in Established Clause jurisprudence than the latter two. Non-
discrimination requires that the state treat a religious organization evenhandedly, in
relation both to other religious bodies and to analogous, secular groups. Non-
endorsement forbids the state from sending a message that a particular religious
belief or group is officially endorsed. Non-coercion prohibits state action that
presses citizens to adopt or conform to religious practice or belief. The factual
setting of an Establishment Clause challenge influences the Court’s choice of
principle. Thus, for example, endorsement and coercion are likely to be invoked in
the public school setting since young children are considered more impressionable
than adults.

The principle that religious and analogous secular organizations be treated
evenhandedly was on prominent display in Rosenberger v. Rector and Visitors -of
University of Virginia."”’ The University of Virginia provided subsidies to about
120 student organizations. Fifteen of them, classified as “student news,
information, opinion, entertainment, or academic communications media groups,”
received assistance in the form of payments to third parties to cover printing
costs.'”® A group of Christian students founded an organization whose mission
included publication of Wide Awake, an overtly evangelical publication. The
university refused to provide the printing subsidy on the ground that the paper was
a “religious activity.”'? The students brought an unsuccessful action in federal
district court, followed by an unsuccessful appeal to the Fourth Circuit. They came
before the Supreme Court arguing that the University’s action violated their First
Amendment right to free speech. On its way to resolving that issue, the Court
examined the requirements of the Establishment Clause.

The University of Virginia argued (among other things) that were it to fund
Wide Awake, it would transgress the anti-establishment barrier.”*® The Court
concluded, however, that since the University was in the business of providing
support to a wide variety of other student-run activities, including financial
subsidies for the cost of printing student publications, it could legitimately do so
for this one as well. The Court characterized the university’s rule as “viewpoint
discrimination.”"®' It emphasized that the subsidy was drawn from a specific fund
meant to aid student groups and was paid to a third party rather than directly to the
religious group.'®? Thus, the Court concluded that the Establishment Clause’s
“guarantee of neutrality is respected, not offended, when the government,
following neutral criteria and evenhanded policies, extends benefits to recipients

127 Rosenberger, 515 U.S. 819 (1995).

"% Id. at 825.

129 1y

%% For reasons of its own, the University did not press this argument before the
Supreme Court, although it had done so consistently in the lower courts. Id. at 837-38. All
of the justices’ opinions in the case addressed it, however.

Pl Id. at 829-31.

2 14 at 841. Justice Thomas, in a concurring opinion, argued that even direct cash
subsidies paid to the student organization would pass Establishment Clause muster if part
of a neutral, evenhanded program. /d. at 862 (Thomas J., concurring).
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whose ideologies and viewpoints, including religious ones, are broad and
diverse.”'*?

Rosenberger examined the meaning of neutrality between religious and
similarly situated secular organizations. A second non-discrimination dimension
exists between various religious groups and activities. An otherwise
unobjectionable benefit given to one group must be available to others similarly
situated. In Board of Education Kiryas of Joel Village School District v. Grumet,
the Court found that setting up a school district whose boundaries coincided
precisely with a neighborhood populated entirely by a Jewish community
practicing a strict form of Judaism violated the Establishment Clause. ** The only
analytical ground around which a majority coalesced was that the benefit of
religiously drawn school district boundaries might not be provided equally to other
religious groups.'*’

Non-endorsement, a test most closely associated with Justice O’Connor, was
developed in her concurring opinion in Lynch v. Donnelly.*® The non-endorsement
test commanded a court in County of Allegheny v. ACLU, in which the Court
struck down the display of a créche at a county building during the Christmas
season, and upheld the display of a menorah in a nearby city building."’
Examining the context in which the displays were found, the Court considered
whether the display in question conveyed a message “that religion or a particular
religious belief is favored or preferred.”138 Non-endorsement, however, has not
consistently succeeded in attracting a majority of the Court as a governing
Establishment Clause principle.

Competing with non-endorsement is the non-coercion principle. It asks
whether state support for religion goes beyond a message of endorsement to the
point of applying pressure to accept religious belief or conform to religious
practice. A non-coercion test competed for support in the fractured Court that
decided the Allegheny County case, but managed to attract only four votes."** It did
command a majority in Lee v. Weisman,"® however, which held that the
Establishment Clause forbids the inclusion of prayers by clergy at an official
public school graduation ceremony.'' Non-coercion provides an attractive
rationale for disputes involving the inclusion of religious influences on
impressionable, captive audiences such as children attending public school. But

3 1d. at 839.

134512 U.S. 687 (1994).

135 4. at 702-703.

136465 U.S. 668, 687-94 (1984).

137492 U.S. 573 (1989).

138 Id. at 593 (quoting Wallace v. Jaffree, 472 U.S. 38, 70 (O’Connor, J., concurring)).

9 Id. at 655 (Kennedy, J., concurring and dissenting). Justice Kennedy’s separate
opinion is joined by Chief Justice Rehnquist and Justices White and Scalia and is based on
the non-coercion principle.

140505 U.S. 577 (1992).

1 1d. at 599.
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like the endorsement approach, it has not become an established, predictable
analysis under the Establishment Clause.

This brief summary of some of the Supreme Court’s more important
Establishment Clause decisions provides some context for the UEP Trust litigation.
In an important sense, however, much of it is not highly relevant to the Utah
District Court’s reformation of the Trust. Almost all Establishment Clause cases
involve attempts by the state to benefit religion in some manner. As the separation
principle has receded, the Supreme Court has become more permissive of such
attempts. As applied in the Court’s decisions, non-discrimination, non-
endorsement, and non-coercion all focus on the constraints that apply when a
benefit is given. But nothing of the sort occurred in the UEP Trust litigation. Far
from bestowing an advantage on the FLDS Church, the court took control of its
Trust and thus seriously interfered with the Church’s ability to conduct its own
affairs, albeit for the purpose of protecting the Trust from the misfeasance of its
trustees.

A twofold response comes immediately to mind: (1) an imposition of that
nature should be considered under the auspices of the Free Exercise Clause;'** and
(2) this is therefore not an Establishment Clause case. The first statement is
obviously correct. The second, on examination, may not be.

As discussed above, the actions of the Utah court and its special fiduciary do
warrant close examination under the Free Exercise Clause. Under the Smith
analysis those actions survive that examination if they are genuinely neutral and
are generally applied—that is, if they do not target religion generally, or this
religion in particular, for disadvantageous treatment—and if they are not subject
to, or satisfy the requirements of, the Smith individualized assessment exception.
But even if those hurdles are crossed, is it not possible that the court’s reformation
of the Trust nevertheless violated Establishment Clause norms? The 2006 Trust
intrudes deeply into the operation of the Trust, and thus into the religious life of the
Church. An examination of the church autonomy cases shows that the
Establishment Clause also has something to say about such an intrusion.

C. Considering the Two Religion Clauses Together: The Church Autonomy Cases
and the First Amendment

It is not unusual for state action to require consideration of two First
Amendment clauses simultaneously.'®® In Rosenberger v. University of Virginia,
for example, the state claimed that refusing to subsidize Wide Awake did not

'42 The Court has noted in dictum that state action burdening religious exercise might,
in principle, also transgress the Establishment Clause. Rosenberger v. Rector of the Univ.
of Va, 515 U.S. 819, 846 (1995) (“[Flostering a pervasive bias or hostility to religion . . .
could undermine the very neutrality the Establishment Clause requires.”).

3 When religiously motivated conduct is exempted from state regulation under the
Free Exercise Clause, an Establishment Clause issue is often raised. See, e.g., Wisconsin v.
Yoder, 406 U.S. 205, 221-22 (1972). Such exemptions are much less likely since the Smith
case was decided.




766 UTAH LAW REVIEW [No.3

violate the Free Speech Clause because doing so would transgress the
. Establishment Clause.'* In Locke v. Davey, the plaintiff claimed that since
including his theology degree within the state’s Promise Scholarship program
would not violate the Establishment Clause, that support was required by the Free
Exercise Clause.'*® The Supreme Court rejected those arguments, finding some
space between the demands of the two constitutional provisions on the facts of
those cases.'*

Sometimes, however, an issue invites consideration under both religion
clauses taken together because the values of both clauses are simultaneously
implicated. Scholars commonly consider the two religion clauses together,
proposing a unified or integrated way of understanding them.'*’ The courts have
done so considerably less often. But in a series of decisions sometimes referred to
as the “church autonomy cases,” the Supreme Court came close to applying an
integrated analysis of the religion clauses. Those cases, one from the nineteenth
century and the others from the twentieth,'”® deal with the constitutionally
appropriate role of the courts in resolving internal schisms within churches. They
present legal questions about the ownership and control of property, but arise from
disputes over religious doctrine and practice. The church autonomy cases are
factually and doctrinally distinctive, so a reasonably detailed description of them is
in order. This article now moves on to review a few of these cases, discuss their
immediate relevance to the UEP Trust litigation, and consider how the analyses
they set out should be understood in light of the Court’s current religion clause
jurisprudence.

14 See supra text accompanying notes 125-131.

145540 U.S. 712, 719-720.

146 Id_ at 720. But see Rosenberger, 515 U.S. at 849 (O’Connor, J., dissenting) (stating
that an “unavoidable conflict” between “two principles of equal historical and
jurisprudential pedigree” existed in that case).

147 See, e.g., Ira C. Lupu & Robert Tuttle, The Distinctive Place of Religious Entities in
our Constitutional Order, 47 VILL. L. REV. 37 (2002); Carl H. Esbeck, The Establishment
Clause as a Structural Restraint on Governmental Power, 84 IowA L. REV. 1 (1998);
Douglas Laycock, Toward a General Theory of the Religion Clauses: The Case of Church
Labor Relations and the Right to Church Autonomy, 81 COLUM. L. REv. 1373 (1981).

'*® The church autonomy cases invoking the First Amendment are Jones v. Wolf, 443
U.S. 595 (1979); Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976);
Presbyterian Church v. Mary Elizabeth Blue Hull Mem’l. Presbyterian Church, 393 U.S.
440 (1969); and Kedroff v. St. Nicholas Cathedral of Russian Orthodox Church, 344 U.S.
94 (1952). Although Kedroff was the first case to invoke the First Amendment, it in
essence constitutionalized the analysis in earlier, influential cases that predated the rule of
Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938): Gonzales v. Roman Catholic
Archbishop, 280 U.S. 1 (1929); Watson v. Jones, 80 U.S. (13 Wall.) 679 (1871). A case
dismissed for want of a substantial federal question, but containing an influential
concurring opinion by Justice Brennan, is Maryland and Virginia Eldership of the
Churches of God v. Church of God at Sharpsburg, 396 U.S. 367 (1970).
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Jones v. Wolf,'*® the most recent and doctrinally developed of these cases, is
now about three decades old. It has been neither overruled nor further developed
by the Supreme Court.'” Three distinct analyses underlie the justices’ op1n10ns in
Jones and its predecessors."”! Significantly, they usually frame them in terms of
the “First Amendment,” thus employing an integrated treatment of the religion
clauses.' All recognize, at least implicitly, that the courts often cannot resolve
these issues without implicating both free exercise and non-establishment values.
As discussed below, the facts in the UEP Trust litigation are different than those in
the church autonomy cases in important respects. Those cases, however, re-
evaluated in light of the Supreme Court’s modern religion clause jurisprudence,
illuminate the First Amendment issues raised by the Trust litigation, and in
particular shed light on the relevance of the Establishment Clause.

The three analytical threads running through the church autonomy cases
render them complex. But the analyses can be reasonably illustrated by briefly
examining Jones and two cases that preceded it.

1. The Brennan Position: Non-Involvement with Doctrine

In Maryland and Virginia Eldership of the Churches of God v. Church of God
at Sharpsburg,'” a regional church brought an action against local congregations
to prevent them from withdrawing from the regional church and to establish
control over church properties. The Maryland Court of Appeals affirmed the trial
court’s dismissal of the complaint. In a brief, per curiam opinion, the United States
Supreme Court dismissed the regional church’s appeal for want of a substantial
federal question “[s]ince . . . the Maryland court’s resolution of the dispute
involved no inquiry into religious doctrine.”'** In a concurring opinion joined by
Justices Douglas and Marshall, Justice Brennan emphasized that the “First

149443 U.S. 595 (1979). -

130 Smith cites Jones in way clearly suggesting that it remains viable. Dep’t. of Human
Res. of Or. v. Smith, 494 U.S. 872, 887 (1990). Major, recent schisms within the Episcopal
Church over the ordination of openly homosexual clergy have prompted litigation to which
Jones is relevant. Such litigation may be of sufficient importance to reach the Supreme
Court in the relatively near future. See Jeffrey B. Hassler, Comment, 4 Multitude of Sins?
Constitutional Standards for Legal Resolution of Church Property Disputes in a Time of
Escalating Intradenominational Strife, 35 PEPP. L. REV. 399, 40002 (2008).

' For a concise description of the three approaches, see Dallin H. Oaks, Trust
Doctrines in Church Controversies, BYU L. REV. 805, 887-97(1981).

132 A helpful phrase describing this approach is “clause transcendence.” A “clause
transcendent” analysis “recognize[s] those aspects of church-state concern that are
sufficiently general and pervasive to attach to both clauses (or, to put it differently, to
attach to neither, but to constitute instead an integral part of a general and persuasive
account of the appropriate boundaries on church-government relations).” Lupu & Tuttle,
supra note 147, at 50.

133396 U.S. 367 (1970).

"4 1d. at 368.
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Amendment”'> mandates that courts not attempt to resolve or take into
consideration doctrinal issues. Subject to that constraint, a court might apply
“neutral principles”"® of various sorts, such as deferring to the decisions made by
the governing authorities in the church itself, applying a formal title doctrine, or
acting under appropriate state statutes. But “interference in doctrine”"”’ is always
forbidden.

The concurring opinion does not ground its analysis explicitly in either
religion clause, but evidently invokes the policies of both. It argues that the
avoidance of doctrinal questions is the best way to walk the line between
“inhibiting the free development of religious doctrine” and “implicating secular
interests in matters of purely ecclesiastical concern.”'*®

In Serbian Eastern Orthodox Diocese v. Milivojevich,” the Court was faced
with a protracted struggle between the leadership of the Serbian Orthodox Church
and the bishop of its American-Canadian diocese. After a lengthy period of
dissension between the two, the mother church suspended and ultimately removed
the bishop and divided the diocese into three separate dioceses. The bishop brought
a civil action in the Illinois Circuit Court. The case eventually reached the Illinois
Supreme Court, which ruled for the bishop. Examining the internal church
regulations and procedures under which the bishop had been suspended and the
diocese divided, that court concluded that the church had failed to apply them
properly. It effectively reinstated the bishop and declared the division of the
diocese to be without legal effect.'®

The United States Supreme Court reversed. In his opinion for the Court,
Justice Brennan again emphasized that the First Amendment precludes a court
from inquiring into matters of religious law or polity. Relying on his concurring
opinion in Maryland and Virginia Eldership, he wrote: “[T]he First and Fourteenth
Amendments mandate that civil courts shall not disturb the decisions of the highest
ecclesiastical tribunal within a church of hierarchical polity, but must accept such
decisions as binding on them, in the application to the religious issues of doctrine
or polity before them.”'®" Justice Brennan’s opinion also repeats the oblique
reference from his Maryland and Virginia Eldership concurrence to the
coexistence of free exercise and establishment concerns that the Court’s analysis
must take into account.'®?

155 Id.

138 1d. at 370.

157 Id

%8 Id. at 368 (quoting Presbyterian Church v. Mary Elizabeth Blue Hull Mem’l.
Presbyterian Church, 393 U.S. 440, 449 (1969)).

199426 U.S. 696 (1976).

1% Serbian Eastern Orthodox Diocese v. Milivojevich. 328 N.E.2d 268, 284 (IIl. 1975).

'8! Serbian Eastern Orthodox, 426 U.S. at 709.

162 See supra notes 150—159 and accompanying text.
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2. The Rehnquist Position: Evenhanded Treatment of Religious and Non-Religious
Organizations

The Serbian Eastern Orthodox case prompted a dissent setting out a different
understanding of First Amendment constraints. Justice Rehnquist, joined by Justice
Stevens, concluded that the necessary neutrality was to be achieved by treating
religious organizations evenhandedly with non-religious ones. The teaching of
prior cases, he argued, was “that the government may not displace the free
religious choices of its citizens by placing its weight behind a particular religious
belief, tenet, or sect.”'® According to the dissent,

[tThe protracted proceedings in the Illinois courts were devoted to the
ascertainment of who [was entitled to exercise diocesan authority], a
question which the Illinois courts sought to answer by application of the
canon law of the church, just as they would have attempted to decide a
similar dispute among members of any other voluntary association.”'®*

The dissent was not alarmed by the risk that that course of action would
intrude on free exercise interests. The greater risk was that “mak[ing] available the
coercive powers of civil courts to rubber-stamp ecclesiastical decisions of
hierarchical religious associations when such deference is not accorded similar acts
of secular voluntary associations would, in avoiding the free exercise problems
petitioners envision, itself create far more serious problems under the
Establishment Clause.”'®

The Rehnquist and Brennan positions aligned in the Court’s opinion in Jores
v. Wolf, which presented facts permitting an analysis compatible with both. Jones
involved a schism within a local congregation of the Presbyterian Church in the
United States (PCUS) over certain doctrinal matters. ' A majority of the
congregation voted to leave the PCUS and affiliate with another denomination, the
Presbyterian Church in America. A minority faction objected, preferring to remain
part of the PCUS. After attempting unsuccessfully to resolve the schism, the
Augusta-Macon Presbytery of the PCUS declared the minority faction “the true
congregation” and withdrew authority of the majority faction to act.'”’
Representatives of the minority faction brought a class action suit in a Georgia trial
court seeking declaratory and injunctive relief giving them control of the local
church property. Purporting to apply “neutral principles of law,” the trial court
denied the requested relief, giving a judgment to the majority faction.'®® That
ruling was affirmed by the Supreme Court of Georgia.'®

163 Serbian Eastern Orthodox, 426 U.S. at 733.
164 1d. at 726.

165 1d. at 734.

166 443 U.S. 595 (1979).

167 1d. at 598.

168 14, at 599.

169 Id.
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The “neutral principles” accepted by the State Supreme Court consisted of
examining relevant church documents, such as deeds to properties, and also state
statutes dealing with implied trusts. Finding that the property was legally owned by
the local congregation, and that nothing in the documents or relevant statutes gave
rise to a trust, the court awarded the property, on the basis of legal title, to the
trustees of the local church.'’”” The court went on to decide that the local
congregation was represented by a majority of its members.'”!

In an opinion by Justice Blackmun, the Supreme Court remanded, requiring
the State courts to state the basis of its rule that a majority of the local congregation
" was entitled to speak for that organization.'”” But in general, it approved of the
approach taken by the Georgia Supreme Court. It concluded that the state court
could resolve the legal questions about property ownership and control, while
avoiding involvement in doctrinal issues, by reading, from a secular perspective,
the relevant documents, including the constitution of the general church, the Book
of Church Order, and property deeds.'” A legal presumption that a majority of a
local congregation speaks for that body (if the remand showed such a presumption
to have been applied) would also be a satisfactory neutral principle.'™

The Court’s opinion acknowledged the possibility that the relevant church
documents could not be properly interpreted without reference to doctrine. It
therefore said that if “the deed, the corporate charter, or the constitution of the
general church incorporates religious concepts . . . relating to the ownership of
property, . . . [then] interpretation of the instruments of ownership would require
the civil court to resolve a religious controversy [and] the court must defer to the
resolution of the doctrinal issue by the authoritative ecclesiastical body.”'”

This analysis managed to meet the demands of both -the Rehnquist and
Brennan positions. The former was satisfied because the Court had permitted the
state courts to examine and apply church documents, the core position taken by
Justice Rehnquist in his Serbian Eastern Orthodox dissent. The latter was satisfied
because, by insisting that inquiries into internal church documents be made on a
secular basis, the analysis kept the courts out of the business of adjudicating
doctrinal controversies.

3. The Powell Position: Deference to Relevant Authorities Within the Religious
Organization

The effect of that analysis, however, revealed a third position, one that had
remained in the background of the Serbian Eastern Orthodox majority, but was
now flushed out by the Court’s willingness in Jones to allow courts to probe into,

170 1d. at 600.
! 1d. at 607.
172 1d. at 607-10.
1 Id. at 600-01.
74 14 at 607,
175 1d. at 604.
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interpret, and apply church documents from a secular perspective. Writing for
himself, Chief Justice Burger, Justice Stewart, and Justice White, Justice Powell
dissented based on the principle that, when a dispute arises within a religious
organization, the First Amendment requires courts to defer to the resolution of the
dispute made by the organization itself.'’® According to the dissent, therefore, a
strengthened version of the majority’s fallback position—deferring to the religious
organization’s internal dispute resolution procedure—was the constitutionally
required approach. The dissent took the position that any secular interpretation of
such documents was to be avoided, and deference to the organization’s own
decision-making authority is to be respected as a first priority. Thus, the courts
should do no more than determine “where within the religious association the rules
of the polity, accepted by its members before the schism, had placed ultimate
authority over the use of church property,”’”’” “whether the dispute has been
resolved within that structure of government and, if so, what decision has been
made.”’"® Once those inquiries have been completed, deference to the decision is
required.

The Powell analysis, like that of Justice Brennan, is generally framed in terms
of the requirements of the “First Amendment” rather than the individual religion
clauses.!” It seems primarily focused on the risk to free exercise values of a
court’s refusal to honor the internal decision-making procedure of a religious
organizzlzlgon,180 although some establishment related concerns appear to be in play
as well.

IV. THE RELEVANCE OF THE CHURCH AUTONOMY CASES

The church autonomy cases are not on all fours with the UEP Trust litigation.
But they do share with it some important, structural similarities, and therefore
warrant a close evaluation. This Part considers how the church autonomy cases
might apply to the Trust litigation as a matter of case law, and how the teachings of
those cases are shaped by the Supreme Court’s modern religion clause
jurisprudence.

75 Id. at 616-20.

"7 Id. at 618-19.

'® Id. at 619 n.6.

P Eg.,id at 610,613,616 n.3.

' Eg., id at 616 (stating that because church property disputes “arise almost
invariably out of disagreements regarding doctrine and practice . . . . civil courts should
decide them according to principles that do not interfere with the free exercise of
religion™).

81 Id. at 611 (implying that the majority’s analysis “will increase the involvement of
civil courts in church controversies™).
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A. Application of the Church Autonomy Cases to the UEP Trust Litigation

The reformation of the UEP Trust does not fit easily into the mold of the
church autonomy cases for at least two reasons. First, in those cases the dispute
was between members or factions within the religious organization. In the UEP
Trust case the dispute is between the AG (and the outside plaintiffs) and the FLDS
Church/Trust leadership. But one might argue that the difference is not quite as
stark as first appears. The AG is involved to represent the interests of the
beneficiaries, who by definition are (or were) Church members. In objective
economic terms, putting the Trust’s assets at risk harms the beneficiaries, who are
members of the Church. In one respect, then, the autonomy cases and the UEP
Trust litigation are structurally similar: the interests of members/beneficiaries clash
with those of leaders.

That conflict exists, however, only from the perspective of outsiders. The
FLDS faithful do not see it that way. The rank and file seem to be solidly behind
their leaders, who served as trustees until suspended by the court. They did not
seek the involvement of the AG, and they do not consider the court or the special
fiduciary an ally. Although there have been a number of expulsions and public
defections from the Church,'® there is not a substantial faction of the current
community vying for control of the Trust or other Church assets. This is not a
straightforward, intra-church dispute in which a court must simply decide who
owns the property.

The second difference is in the nature of the dispute that brings the matter
before a court in the first place. Although a dispute over property ownership or
control is invariably involved in the autonomy cases, they arise from disputes over
religious doctrine and practice. The issues that brought the AG into the UEP Trust
litigation, by contrast, consist of breaches of fiduciary duty not necessarily linked
to religious doctrine:'® dissipating the assets of the Trust, and failing to protect
those assets by refusing to defend litigation brought against it.'®* Adjudicating the

182 See generally Carolyn Jessup, ESCAPE (2007) (describing instances of expulsion
and public defection from the Church).

'83 1t may well be that the failure of the trustees to defend the actions brought against
the Trust, in which they themselves had been named as defendants, were factually related
to other legal difficulties between them and the state. In particular, Warren Jeffs was under
criminal investigation for his role in certain polygamy-related conduct and has since been
tried and convicted of rape by accomplice. But there is no reason in principle that the kinds
of breach of fiduciary duty involved in this case should have any particular connection with
religious doctrine.

18 Had the trustees chosen to defend the UEP Trust litigation, they might have raised
additional issues. The prior, undefended tort claims against the Trust were the basis for the
AG’s petition. Some of the tort claims arose when the trustees, acting in their ecclesiastical
capacity, expelled the plaintiffs from certain Trust properties. The resolution of those tort
cases, which the trustees also refused to defend, might well have involved difficult
religious questions. The tort plaintiffs were permitted to enter the UEP litigation as parties,
so those issues conceivably might have become involved in the case. The AG, however,
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case, therefore, required the AG to prove only garden-variety breaches of fiduciary
duty.
Although the issues that triggered the Court’s jurisdiction were of a kind that
would not necessarily implicate religious values, the remedies available to the
Court did not let it off the hook so easily. The Court could not, as in Jones, simply
declare who gets the property and be done with it. The nature of the case
demanded that the Court do something with the Trust. The Court no doubt
concluded that it could not return control of the Trust to the existing trustees or to
other Church members controlled by them, given their obvious failures to perform
their fiduciary duties. Unless it terminated the Trust outright (a remedy not without
its own difficulties, as discussed below), it was squarely confronted with problems
analogous to those in Jomes: providing a remedy while attempting to avoid
involvement with religious doctrine and practice.

As it turned out, the Court was willing to go quite a distance in the direction
of involvement. It removed the trustees from office, replacing them with a special
fiduciary, who will control and administer the Trust for an indefinite period of
time. The special fiduciary is aided by a board of advisors but still supervised by
the court.' The court retained continuing oversight of the Trust while the special
fiduciary is in place, and may do so even after new trustees are appointed.'®
Finally, it reformed the Trust, dramatically changing its character and the
principles governing its administration. The reformation, among other things, made
any ecclesiastical input into the Trust’s administration non-binding, and required
that references to “needs” and “just wants” be interpreted from a secular
perspective.

The court’s remedy thrusts the Court and its special fiduciary into a
relationship with religious doctrine and principles, a matter of concern under all of
the analyses found in those cases. Specifically, Church members find themselves
deeply involved with the Court or its special fiduciary for an indefinite, and
possibly extensive, period of time during which they can neither dispose of the
property held for their benefit (including using that property to form a new trust
operated under UEP-type principles) nor live under circumstances in which their
ecclesiastical leaders administer the Trust expressly in accordance with religious
principles. '®” Those remedial steps have important implications under the First

carefully avoided relying on religious questions in bringing the case, the tort plaintiffs did
not press their claims, and the court acquiesced in that framing of the issues.

1852006 Trust, supra note 55, § 4.1.2 (stating that a new board of trustees is to be
appointed “at such time as the Court determines is appropriate,” and that the Court “may
transfer duties and authority to the Board of Trustees in stages” based on its determination
that the trustees “can effectively administer such assigned duties”; until that time, the Court
retains “oversight over the Trust and shall determine how and by whom the assets of the
Trust shall be administered”).

18 2006 Trust, supra note 55, §4.6.1(a) (stating that the trustees are required to make
“such reports as are requested by the court”).

1872006 Trust, supra note 55, § 4.16. Under the 2006 Trust, the trustees apparently
have the power to transfer property outright to the beneficiaries. But there is no obligation
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Amendment as it has been interpreted in the church autonomy cases. It is therefore
important to ask how those cases apply to the Court’s actions.

On a first analytical pass, the majority and dissent in the Jones case point in
the same direction when applied to the court’s remedy in the UEP Trust litigation.
The Jones majority would require the court to attempt to apply the 1998 Trust by
reading it as a secular document, avoiding any interpretation of religious doctrine
or procedure, if possible. But the 1998 Trust manifestly cannot be so read. By its
terms, it is specifically intended “to preserve and advance the religious doctrines
and goals” of the FLDS Church.'® In addition, it is “to provide for Church
members according to their wants and their needs, insofar as their wants are
just.”'® The former statement obviously cannot be interpreted and applied except
in terms of religious doctrine. As noted above, even the latter, taken in context,
requires a religious interpretation, especially in relation to the meaning of “just”
wants.'

The Jones majority, therefore, would resort to its fall-back position, requiring
the court to “defer to the resolution of the doctrinal issue by the authoritative
ecclesiastical body.”m The four dissenters, of course, would even more
emphatically require the same result. The problem, of course, is that on the facts of
this case, the court could not do that, either. The “authoritative ecclesiastical body”
consists of, or is controlled by, precisely those individuals who have been found to
have breached their fiduciary duties and are therefore properly disqualified from
administering the Trust.

The Utah court attempted to navigate these waters by eliminating or vitiating
the parts of the trust explicitly requiring application of religious doctrine as a basis
for decisions about the administration of Trust benefits, retaining only the general
references to “needs” and “just wants,” which it said should be understood in a
secular context. Eliminating “religious doctrine and goals” as bases for Trust
administration, and reading “needs” and “just wants” in a purely secular fashion,
keeps the court out of the business of interpreting and applying religious precepts.
At the same time, however, it has a dramatically inhibiting effect on the church
members’ exercise of religion. As the Supreme Court said in Serbian Eastern
Orthodox:

[I]t is the essence of religious faith that ecclesiastical decisions are
reached and are to be accepted as matters of faith whether or not rational
or measurable by objective criteria. Constitutional concepts of due
process, involving secular notions of “fundamental fairness” or

on the Trustees to do so, and the general tone of the relevant Trust language suggests an
intention to retain ownership in the Trust, with beneficiaries having “occupancy and use”
of Trust property. 2006 Trust, supra note 55, § 4.3.3.

188 1998 Trust, supra note 9, at 1.

189 1998 Trust, supra note 9, at 3.

1% See supra text accompanying notes 8—10.

! Jones v. Wolf, 443 U.S. 595, 604 (1979).
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impermissible objectives, are therefore hardly relevant to such matters of
ecclesiastical cognizance.'*

The court created a very different instrument by replacing religious concepts with
“secular notions,” and by removing all effective ecclesiastical control over Trust
assets in favor of judicially approved choices or the decisions of court-appointed
trustees. The result works an imposition on religious exercise that might have
made even Justice Rehnquist blush.

The court in the UEP Trust litigation faced an unappealing array of remedial
choices. Before considering them further, it is helpful to reexamine the doctrine of
the church autonomy cases themselves under the Supreme Court’s current religion
clause jurisprudence. That reexamination suggests that the Establishment Clause
has a more important role to play than in the pre-Smith era.

B. The Church Autonomy Cases Under Current Religion Clause Jurisprudence:
The Emergence of the Establishment Clause

A characteristic common to the church autonomy cases is that some degree of
state involvement with the organization is inevitable. Even if a court takes pains to
avoid taking sides in the underlying religious controversy—and how to do so is
essentially the point of the competing analyses in the church autonomy cases—it
will end up creating winners and losers on religious questions. Depending upon
whose ox is gored, the court’s resolution of the case will either repress or promote
one religious practice, point of view, or group at the expense of another.

Precisely because the effect of resolving the case will be both to advance and
inhibit religious positions, the policies of both the Free Exercise and the
Establishment Clauses are implicated simultaneously. It is probably for that reason
that the proponents of the three different positions in the church autonomy cases
framed their analyses in general “First Amendment” terms rather than focusing on
one religion clause or the other.

In contrast to the church autonomy cases, the typical religion clause case
involves a contest between the state and an individual or organization. In the
classic, free exercise case, a person claims that the state has imposed upon her
religious exercise; in the establishment setting, someone contends that the state has
benefited religion inappropriately. Although these cases may well involve
simultaneous consideration of more than one clause of the First Amendment, the
analytical focus is typically on one religion clause or the other. Resolution of the
matter does not create winners and losers within the religious body itself.

For that reason, the church autonomy cases do not lend themselves to easy
classification under the Court’s current Free Exercise and Establishment clause
jurisprudence. Nevertheless, a few general observations are possible.

The church autonomy cases pre-date Smith. They assume a religion clause
jurisprudence in which the requirements of neutrality and general application are

192 Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696, 714-15 (1976).
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not the sole constraints placed by the Free Exercise Clause on state action that
burdens religious exercise."® Smith changed the nature of the First Amendment
terrain through which the courts must travel.'*

In particular, Smith undermines the Powell position that courts must defer to
the internal decisions of a religious organization. Simultaneously, it greatly
strengthens the Rehnquist position that treating such an organization the same as
any other voluntary association is constitutionally acceptable. The pressures on
state action originating from the free exercise side of the First Amendment have
thus been reduced.

There remains the core of the Brennan position that the courts should not be
involved in the interpretation of religious doctrine, for fear “of inhibiting the free
development of religious doctrine and of implicating secular interests in matters of
purely ecclesiastical concern.”'® Under Smith, concerns about “inhibiting
doctrine” carry little weight if the state action involved is neutral and generally
applied. The courts in the church autonomy cases, after all, are not forbidding or
coercing any particular religious belief or point of view, but attempting to resolve
an unavoidable legal question.

The non-establishment concerns reflected in the Brennan position, however,
are not addressed by Smith. Are the values of the Establishment Clause relevant to
the issue of “implicating secular interests in matters of purely ecclesiastical
concerns,” or, for that matter, “inhibiting the free development of religious
doctrine”?

V. PROTECTING RELIGIOUS FREEDOM THROUGH THE ESTABLISHMENT CLAUSE

These are not the questions raised by the facts of modern Establishment
Clause cases, which are occupied with finding the constitutional limits of the
state’s authority to benefit or promote a religious organization. The notions of non-
discrimination, non-endorsement, and non-coercion, as developed in those cases,
have little to say about how to resolve a case growing out of a religious dispute.

Nevertheless, the Establishment Clause remains salient. It is a sufficient basis
to support the legal doctrine of the church autonomy cases, and it applies more
broadly to cases such as the UEP Trust litigation to constrain state action that,
although it passes muster under Smith, negatively affects religious liberty.

193 T continue to assume that Smith applies to free exercise claims by organizations as
well as individuals. See supra note 81.

19 The Smith Court, however, cites these cases in a way that suggests it sees no
inconsistency between them and the analysis it there lays out. Dep’t of Human Res. of Or.
v. Smith, 494 U.S. 872, 877, 887 (1990).

193 Serbian Eastern Orthodox Diocese, 426 U.S. at 710 (quoting Presbyterian Church
in U.S. v. Mary Elizabeth Blue Hull Mem’l. Presbyterian Church, 393 U.S. 440, 449
(1969)).
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A. Protecting Religion as an Establishment Clause Value

A strand of Establishment Clause policy with venerable origins is that,
whatever harm establishing a religion may do to the state, it may also have the
effect of corrupting religion itself. Even before there was a First Amendment,
Madison made that point in his famous Memorial and Remonstrance against
Religious Establishments:

[E]very page of [the Christian Religion] disavows a dependence on the
powers of this world . . . . [Establishment] weaken[s] in those who
profess this Religion a pious confidence in its innate excellence, and the
patronage of its Author; and . . . foster[s] in those who still reject it, a
suspicion that its friends are too conscious of its fallacies, to trust it to its
own merits. . . . [E]cclesiastical establishments, instead of maintaining
the purity and efficacy of Religion, have had a contrary operation.
[Historically, the fruits of establishment have been,] [m]ore or less in all
places, pride and indolence in the Clergy, ignorance and servility in the
laity; in both, superstition, bigotry and persecution.'®®

The Supreme Court has spoken approvingly of the idea that protecting
religion from the state is one purpose of the Establishment Clause. For example, as
Justice Black wrote for the Court in Engel v. Vitale:

[T]he purposes underlying the Establishment Clause go much further
than [preventing the coercion of religious belief by the state.] Its first and
most immediate purpose rested on the belief that a union of government
and religion tends to destroy government and to degrade religion. The
history of governmentally established religion, both in England and in
this country, showed that . . . many people had lost their respect for any
religion that had relied upon the support of government to spread its
faith. The Establishment Clause thus stands as an expression of principle
on the part of the Founders of our Constitution that religion is too
personal, too sacred, too holy, to permit its ‘unhallowed perversion’ by a
civil magistrate.'®’

19 James Madison, Memorial and Remonstrance Against Religious Establishments, in
BASIC DOCUMENTS RELATING TO THE RELIGIOUS CLAUSES OF THE FIRST AMENDMENT 7, 8
(1965). This sentiment echoes earlier sentiments from reformers such as Roger Williams,
who was almost obsessively concerned about protecting the purity of the church from the
pollution of the state. PHILIP HAMBURGER, SEPARATION OF CHURCH AND STATE 38-45
(2002).

17 Engel v. Vitale, 370 U.S. 421, 431-32 (1962); accord, School Dist. of Abington
Twp. v. Schempp, 374 U.S. 203, 222 (1963) (“[Tlo withstand the strictures of the
Establishment Clause there must be a secular legislative purpose and a primary effect that
neither advances nor inhibits religion.”); id. at 259 (Brennan, J., concurring) (“It is not only
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Engel and similar cases involved officially sponsored prayer or devotional
exercises in public schools. The anti-establishment principle doing the real work in
these cases was the need to prevent the state from imposing religious practice on
students. Like other Establishment Clause cases, they were therefore focused on
constraining government attempts to benefit or strengthen religion. Concerns about
the corrupting influence of the state on religion, while mentioned in the opinions,
were not what these cases were fundamentally about. Indeed, the actual holdings of
the Supreme Court’s cases show that it has not been in the business of applying the
Establishment Clause to protect religion from incursions by the state, relying
instead upon the Free Exercise Clause for that purpose. '°® We thus live in a world
in which there is firm historical and theoretical grounding for recognizing, as an
Establishment Clause value, the importance of maintaining a protective distance
between religious organizations and the state for the benefit of the former.'”® The
Supreme Court, however, has not had much occasion to develop that value
doctrinally.

The Court has therefore not explored the specific kinds of harms that might
constitute an Establishment Clause violation of this sort. Scholars have noted that,
historically, governmental influehce over an established church has been
manifested in such matters as defining or approving doctrine, regulating
ecclesiastical governance, and composing prayers.”” Such gross impositions are
highly unlikely in modern America. But these vivid illustrations do point to the
fundamental value at stake—the ability of religious organizations to define
themselves, their doctrines, their principles, and their practices. The Establishment
Clause’s policy of maintaining a distance between church and state is intended to
keep the heavy hand of the state out of these sensitive matters.

One would expect the Free Exercise Clause, the presumptive primary
guardian of religious freedom, to do the heavy lifting when the state steps in to

the nonbeliever who fears the injection of sectarian doctrines and controversies into the
civil polity, but in as high degree it is the devout believer who fears the secularization of a
creed which becomes too deeply involved with and dependent upon the government.”);
Everson v. Bd. of Educ., 330 U.S. 1, 53 (1947) (Rutledge, J., dissenting) (“The great
condition of religious liberty is that it be maintained free from sustenance, as also from
other interferences, by the state. For when it comes to rest upon that secular foundation it
vanishes with the resting.” (footnotes omitted)). Both opinions, as well as that of Justice
Black in Engel, cite Madison’s Memorial and Remonstrance. The classic historical
treatment of these issues is MARK D. HOWE, THE GARDEN AND THE WILDERNESS:
RELIGION AND GOVERNMENT IN AMERICAN CONSTITUTIONAL HISTORY (1965).

'8 Carl H. Esbeck, Establishment Clause Limits on Governmental Interference with
Religious Organizations, 41 WASH. & LEE L. REV. 347, 379-82 (1984).

19 See Frederick Mark Gedicks, 4 Two-Track Theory of the Establishment Clause, 43
B.C. L. REv. 1071, 1087-95 (2002); Carl H. Esbeck, The Establishment Clause as a
Structural Restraint on Governmental Power, 84 IOWA L. REV. 1 (1998); see also Lupu &
Tuttle, supra note 148, at 57-62 (finding protection of religion against that power under a
“clause transcendent” interpretation of both religion clauses).

2 Esbeck, supra note 147, at 10-11; Gedicks, supra note 88, at 1092.
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control or regulate a religious organization. But under Smith, the reach of that
clause has been curtailed. Assuming that it applies to organizations as well as to
individuals, principles of neutrality and general application immunize much state
action from its reach.?’' The immunity is too broad. The Establishment Clause
should serve as a guardian of religious liberty.

B. A Religion-Protecting Doctrine Under the Establishment Clause

As noted, the tests found in the Supreme Court’s modern Establishment
Clause cases are oriented toward regulating attempts to benefit religion.””> Thus,
any state action benefiting a particular religion must be evenhanded in relation
both to other religions and analogous secular organizations.203 The state is not to
endorse a religion,204 much less coerce religious exercise.”” To the extent Lemon
retains vitality, the state may not act with a religious purpose or a primary effect of
advancing religion, and it is to avoid entangling itself in religious matters.”” As
even-handed treatment, non-endorsement, and non-coercion have competed for
influence in the Court’s Establishment Clause jurisprudence, the three-part test in
Lemon has been called into question as a tool for policing attempts to promote
religion.””” In the context of state action tending to undermine religion, however,
two of the elements of the Lemon test are quite promising as a basis for evaluating
such governmental attempts to suppress religion.

The first Lemon factor—that the state action have a secular purpose—is not
likely to be important. State action lacking a secular purpose would almost
certainly run afoul of the Free Exercise Clause and would presumably be dealt
with on that basis. Smith requires religious neutrality and general applicability of
state action challenged under the Free Exercise Clause.?® Although those
requirements may not in all respects be co-extensive with the secular purpose
requirement, it is difficult to imagine characterizing a law with a proven anti-
religious purpose as religiously neutral or generally applied.

The other two clements of the Lemon test are more promising. The second
Lemon factor proscribes not only state action whose principal or primary effect is

21 Soe supra text accompanying note 85.

202 Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 532
(1993) (“[Olur Establishment Clause cases . . . for the most part have addressed
governmental efforts to benefit religion or particular religions.”).

203 Gee supra notes 127-38 and accompanying text.

204 See supra notes 139—41 and accompanying text.

205 See supra note 142-44 and accompanying text.

206 See supra notes 128-29 and accompanying text.

27 Gee the entertaining debate on the status of Lemon between Justice White, writing
for the Court, and Justice Scalia, writing in concurrence, in Lamb’s Chapel v. Center
Moriches Union Free School Dist., 508 U.S. 384, 395 n.7, 398-99 (1993).

208 See supra notes 14-15 and accompanying text.
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to advance religion, but also state action of that character that inhibits religion.’”
Inhibiting religion, of course, is precisely the point. Although the Court has not
used the Establishment Clause to invalidate state action on that basis, its cases are
not inconsistent with that use of the clause.?'’

Inhibition of religion, standing alone, is not sufficient, however. Otherwise,
the fundamental Free Exercise Clause doctrine established by Smith would be
undermined. The point of Smith, after all, is that the law may inhibit religious
exercise—even forbid it altogether (as in the sacramental use of peyote)—if the
law is neutral and generally applied.”' Even if, as Carl Esbeck has persuasively
argued, the Free Exercise Clause creates individual rights, while the Establishment
Clause restrains the state from encroaching on religious organizations, >'* the First
Amendment should not be construed so that the Establishment Clause routinely
protects religious groups who promote conduct that, under the Free Exercise
Clause, the state could prohibit.

The final part of the Lemon analysis—entanglement of state and religion—is a
second doctrinal element that, combined with the inhibition of religion, can create
a workable Establishment Clause-based doctrine for protecting religious liberty.
The well-established policy of avoiding state entanglement with religion can be as
relevant to attempts to restrict religion as to efforts to advance it.

The notion of entanglement has been prominent in the Supreme Court’s
Establishment Clauses cases at least since Walz v. Tax Commission "

2 Lemon v. Kurtzman, 403 U.S. 602, 612 (1971). See also Carl H. Esbeck,
Establishment Clause on Governmental Interference with Religious Organizations, 41
WASH. & LEE L. REV. 347, 379 n.187 (1984), for more Supreme Court cites supporting this
proposition.

1 In Tony and Susan Alamo Found. v. Sec’y of Labor, 471 U.S. 290, 305-306
(1985), the Court held that the federal Fair Labor Standards Act could be applied to a
religious foundation since its record-keeping requirements were not significantly intrusive
into religious affairs. The implication is that a more severe intrusion might be sufficiently
inhibiting to violate the Establishment Clause. See also Rosenberger v. Rector of the Univ.
of Va, 515 U.S. 819, 846 (1995) (stating that government action that “fosters a pervasive
bias or hostility to religion . . . could undermine the very neutrality the Establishment
Clause requires”); Lynch v. Donnelly, 465 U.S. 668, 673 (1984) (stating that the
Constitution “affirmatively mandates accommodation, not merely tolerance, of all
religions, and forbids hostility toward any”); ¢f. Ewards v. Aguillard, 482 U.S. 578, 618
(1987) (holding Louisiana’s Balanced Treatment for Creation-Science and Evolution-
Science in Public School Instruction Act unconstitutional because it promoted religion; but
also holding the Establishment Clause would not prevent the state from acting to prevent
hostility toward religion by science teachers in public schools).

' See supra notes 14-15 and accompanying text.

212 Carl H. Esbeck, The Establishment Clause as a Structural Restraint on
Governmental Power, 84 JoWA L. REV. 1, 9 (1998).

23 397 U.S. 664, 675 (1970) (“The questions [in deciding whether property tax
exemptions for churches are permissible under the Establishment Clause] are whether the
involvement is excessive, and whether it is a continuing one calling for official and
continuing surveillance leading to an imperrissible degree of entanglement.”).
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Entanglement officially became part of the Court’s three-part Establishment
Clause test in Lemon.*** Its place in the Lemon test implied that its effect, standing
alone, was sufficiently serious to trigger a finding of an Establishment Clause
violation. In Agostini v. Felton, entanglement was demoted to an element of the
“principal purpose or effect” prong of the Lemon test.>'> Whatever its official
status, preventing excessive entanglement between religion and state has well-
established credentials as an Establishment Clause value.”'®

The Supreme Court has not offered a consistent rationale for its disapproval
of entanglement. Sometimes it has been seen as a self-justifying goal, essentially a
means of fostering the goal of separating church and state. As the Court said in
Lemon, “[t]he objective is to prevent, as far as possible, the intrusion of either into
the precincts of the other.””'” On other occasions, the point seems to be that
entanglement inevitably leads to the promotion of religion. Indeed, it was that
observation that led the Court in Agostini to say that entanglement was best
considered as part and parcel of the “principal or primary effect” prong of the
Lemon test.*'® The Court has also noted that entanglement carries the risk of
political divisiveness along religious lines.*"

On occasion, even though the facts of the case at hand involved attempts by
the state to promote religion, the Court has observed that entanglement has the
capacity to oppress religion. In Lemon itself, for example, the Court was concerned
about the intrusion and involvement that would be required to ensure that public
funds supplied to religious schools were used only for secular and not religious
purposes.”® It found that relationship to be “pregnant with dangers of excessive
government direction of church schools and hence of churches. . . . [W]e cannot
ignore here the danger that pervasive modern governmental power will ultimately
intrude on religion and thus conflict with the Religion Clauses.”*'

NLRB v. Catholic Bishop of Chicago™* also illustrates the idea. The Court
there observed that permitting the National Labor Relations Board to exercise
jurisdiction over lay faculty members at Catholic schools risked entangling the
Board with the religious functions of the schools. *** The effect was likely to be
that the Board would impose on the church by inquiring into assertions that certain
actions taken by it were required as a matter of religious creed, or by identifying
the terms and conditions of employment in a relationship permeated by religion.?**

214 1 emon v. Kurtzman, 403 U.S. 602, 613 (1971).

215 Agostini v. Felton, 521 U.S. 203, 232-33 (1997).

218 Jd. at 232 (1997) (“Whether a government aid program results in . . . an
entanglement has consistently been an aspect of our Establishment Clause analysis.”)

27403 U.S. at 614,

218 521 U.S. at 232-33.

2% I emon, 403 U.S. at 622-23.

20 1d. at 614-22.

21 1d. at 620.

22 440 U.S. 490 (1979).

3 Id. at 501-04.

24 Id. at 502-03.
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Significantly, Catholic Bishop is probably the closest the Court has come to
finding state action inhibiting religion to be in violation of the Establishment
Clause. The Court stopped short of a constitutionally based holding, however,
ruling instead that the National Labor Relations Act should be construed so as to
avoid raising the issue.**’

In dicta, then, the Court has recognized that entanglement can play a role in
state action that injures religion in violation of the Establishment Clause. Viewed
from this perspective, the policy against entanglement may be understood as
expressing the idea, developed by Carl Esbeck, that the Establishment Clause
imposes a structural restraint on the government in relation to religious
organizations. *** That restraint becomes particularly important when state action
poses not merely the risk of indirect corruption flowing from state aid or support,
but of direct and intentional interference with the ability of a religious organization
to define and order itself in accordance with its own beliefs.

Taken together, these two Establishment Clause policies—preventing the state
from inhibiting religion and avoiding the entanglement of religion and state—form
the core of a doctrine that regulates the suppression of religion. More precisely, the
Establishment Clause is offended if the state seriously entangles itself in the affairs
of a religious organization through action that has a primary or principal effect of
inhibiting religion.”*’ Defining the required nature and extent of the inhibition and
the degree of entanglement will require doctrinal development, the bases for which
have already been laid in Religion Clause scholarship. Professor Esbeck argues
that topics that are “inherently religious” are shielded by the Establishment
Clause.””® Professor Gedicks speaks in terms of the “core” purposes of the
Establishment Clause, including preventing “government control of the leadership,
doctrine, and other internal matters of religious organization.””” Whatever
boundaries may be established, however, it is not difficult to see that the state
court’s reformation of the UEP Trust crossed the line. It enmeshed state actors with
a religious organization on an ongoing basis for the purpose of marginalizing the
religious element of what was an essentially religious project. The reformation thus
fundamentally alters the nature of the project itself.

As is discussed in Part V, the analysis of the court’s action does not end with
that observation. The constitutional merits of its remedy must be gauged in light of
the alternatives open to it. Faced with a problem daunting in both its practical and
constitutional dimensions, the court attempted to preserve the economic benefits of

> Id. at 507. :

226 Carl H. Esbeck, The Establishment Clause as a Structural Restraint on
Governmental Power, 84 IoWA L. REV. 1, 2 (1998) [hereinafter Esbeck I]; Carl H. Esbeck,
Establishment Clause Limits on Governmental Interference with Religious Organizations,
41 WasH. & LEE L. REv. 347, 348 (1984) [hereinafter Esbeck II].

27 Under Lemon, a law promoting religion is unconstitutional if it fails to satisfy any
of the three parts of the test. Under the approach I propose here for testing religion-
suppressing state action, both inhibition and entanglement must be shown.

228 Esbeck I, supra note 226, at 105.

2 Gedicks, supra note 88, at 1100.
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the communitarian project of the FLDS Church, while preventing further abuses by
the offending trustees. Although the court avoided substantial entanglement in
doctrine by eliminating doctrine from the administration of the Trust, under its
reformation, a deep and continuing institutional entanglement was created in which
the state will likely stay closely connected with the workings of the Church
community for some time.

More importantly, the court’s reformation of the Trust fundamentally alters
the nature of the Church’s United Effort Plan. Decisions about how members of
the community enjoy their houses, businesses, and other property would be made
not by ecclesiastical leaders, but by a group of individuals who are not only
uncommitted to the religious culture of the community, but who are affirmatively
instructed not to be bound by that culture in the administration of the Trust. The
state has, in effect, remade the Trust in its own image.”*°

. V1. PROTECTING THE FLDS CHURCH AND ITS TRUST UNDER THE
ESTABLISHMENT CLAUSE

It is one thing to conclude, as this article has done, that the reformation of the
Trust trespassed constitutional boundaries. The Utah district court, however, was
faced with a serious practical problem. If secularizing the Trust was out of bounds,
what should the Utah district court have done? A complete analysis of all remedial
options is beyond the scope of ‘this article, but it does offer some general
observations in light of the foregoing constitutional analysis.

The court had to produce a remedy that would be effective in the real world,
one that both respected constitutional requirements and took account of some
difficult facts about the Church, its leaders, and members. Some of those facts are
clearly established on the judicial record. Others are more a matter of public
perception based on journalistic and other writings about the Church.

20 The 2006 Trust requires the court to appoint an initial board of directors, which
eventually becomes self-perpetuating. 2006 Trust, supra note 55, §§ 4.1.2—.1.3. To date,
however, no trustees have been appointed. Instead, at the request of the special fiduciary,
the court has appointed a board of advisors. See supra note 187. The special fiduciary,
answerable the court, remains in charge of the Trust. Although invited to do so, no
practicing members of the Church have been willing to serve on the advisory board. It does
include a number of former members who departed the Church under unhappy
circumstances. See Jennifer Dobner, Wisan: Trust Management is an Opportunity to Make
a Difference, SAN DIEGO UNION TRiB., Jan. 9, 2008, http://www.signonsandiego.com/
news/nation/20080109-1302-wst-polygamytrust-wisan.html (describing the advisory board
as “mostly ex-[FLDS] members™); Stephen Hunt, Judge Appoints 3 to Trust Advisory
Board, SALT LAKE TRIB., Dec. 25, 2007 at BS (describing the December 2007 appointment
of three ex-FLDS members of the Special Fiduciary’s advisory board). Although those
individuals have first-hand knowledge of the community and its culture, they cannot be
expected to advance the Church’s mission as understood by its current leadership.




784 UTAH LAW REVIEW [No.3

A. The Nature of the FLDS Community

One record-based fact was the close identity of Church leadership and Trust
leadership. The 1998 Restatement of the Trust gave complete control over the
membership, and therefore the actions, of the board of trustees to the President of
the Church, Warren Jeffs.?*! The same degree of control is said to exist within the
ecclesiastical organization of the Church itself. On this point there are no formal
findings on record in the Trust litigation, but there are public reports that in recent
years Jeffs consolidated his control over the Church by removing from its
leadership those not considered sufficiently loyal to him.***

Another judicially established fact was that Jeffs and those he controlled had,
indeed, violated their fiduciary duties under the Trust. At the very least, they had
risked expensive default judgments against the Trust estate by failing to defend tort
claims brought against it. They had also violated two court orders arising out of the
litigation that led to the Trust’s reformation.”® That conduct amounted to
violations of the duties of loyalty and of prudent administration of the Trust.?**

In addition, it is commonly alleged that Jeffs and other Church leaders
exercise extraordinary control over the rank and file membership of the Church.
That control is said to arise in part from the existence of the Trust itself. The
homes of Church members, at least of the majority who reside in the Short Creek
community, are owned by the Trust.”** There are numerous accounts of those who
have fallen into disfavor being ejected from their homes and the community, being
left with virtually no assets or social support.”*® It is not difficult to imagine that
the threat of such treatment creates a strong incentive to fall in line with demands
of ecclesiastical authority.

It is also alleged that Jeffs and other Church leaders exercise control over their
members in other ways, such as by rearranging families. Thus, a man who is found
religiously wanting may lose not only his house, but his wife—or wives—and
children, as well, all of whom may be given to another man.**’ Again, the desire to

B! See supra notes 36-38, and accompanying text. Following his conviction on
criminal charges, Jeffs resigned his formal position as president of the Corporation of the
President of the [FLDS Church], as corporation sole. Brooke Adams, Jeffs Quits Key FLDS
Role, SALT LAKE TRIB., Dec. 6, 2007, at B1. There is no clear evidence that his de facto
authority over the Church has diminished, however. Nancy Perkins, Resignation: Jeffs Has
Dropped FLDS Position, DESERET MORNING NEWS, Dec. 6, 2007 at Al, available at
http://www.deseretnews.com/article/1,5143,695233701,00.html.

22 pam Manson & Mark Havnes, FLDS Prophet Thins Flock, SALT LAKE TRIB., Jan.
12,2004, at B1.

33 Memorandum Opinion, supra note 35, Y 21-22.

4 Memorandum Opinion, supra note 35, 9 21.

23 Interview with Bruce Wisan, supra note 8.

28 For a detailed, negative portrait of the community by one of its former members,
see BENJAMIN G. BISTLINE, COLORADO CITY POLYGAMISTS (2004).

27 Brooke Adams, OQusted FLDS Dads Stuck with Aching Stigma, SALT LAKE TRIB.,
June 15, 2006, at Al.
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avoid such a personally devastating event could provide a powerful incentive to
conform to those leaders’ wishes.

Apart from the hard facts established on the judicial record—the trustees’
failure to defend the Trust or to comply with court orders—one must exercise
caution in evaluating this very unflattering portrait of the FLDS Church and its
leaders. Religious groups who operate at the margins of society and who refuse to
abide by conventional social and moral norms typically generate.fear and loathing
within mainstream society. Especially when, as appears to be the case with the
FLDS Church, the orthodox insiders do not actively seek to influence public
opinion by telling their own story, the accounts given of them are likely to be
exaggerated, distorted, or incomplete. Whatever else might be true of the FLDS
Church, one should not overlook the power of genuine religious commitment as a
basis for its members’ loyalty to their religion and its leaders. The most powerful
motivation for many Church members may be the spiritual or -eternal
consequences, as they perceive them, of standing firm in the faith, on the one hand,
and of failing to abide by the requirements of that faith, including the demands
placed upon them by their leaders, on the other.

At one level, it is unnecessary to know exactly what combination of religious
commitment and fear of practical consequences motivate members of the FLDS
Church. As far as this case is concerned, there is no reason to doubt that they and
their Church are entitled to the benefits of the First Amendment. Indeed, the
protection of unpopular religious belief and exercise is one of the most important
reasons for the religion clauses. Neither the AG, any of the private litigants
involved with the case, nor the court itself argued that the Church or its members
were ineligible for that protection, as a general matter, even if their particular
marriage practices subject them to criminal and other legal sanctions.

There are ample grounds for the State, under the auspices of its criminal laws,
child protective statutes, or other legislation, to act directly against offending
individuals with respect to those practices. *® The court, however, manifestly
decided not to use the UEP Trust litigation as a vehicle for regulating, deterring, or
punishing such behavior, choosing instead to focus on remedying the violations of
fiduciary duty on the part of the trustees. The analysis in this article takes the court
at its word on that point.

% Church member Rodney Holm was convicted of criminal offenses in connection
with his polygamous marriage to a teenage girl. State v. Holm, 2006 UT 31, 9 104-05,
137 P.3d 726, 752. Warren Jeffs has been convicted of rape by accomplice in connection
with the arranged marriage of an under-aged girl to her cousin. See Memorandum in
Support of Motion for New Trial at 7, State v. Jeffs, No. 061500526 (D. Utah Dec. 4,
2007); available at http://www.utcourts.gov/media/highprofilecourtcases/archives/
Memorandum%20In%20Support%200{%%20Motin%20For%20New%20Trial.%20Jeffs.pd
f (moving for a new trial after his conviction because Jeffs claims that a juror was
improperly replaced in the middle of his trial); see also Brooke Adams, Jeffs’ Attorneys
Seek New Trial for Sect Leader, SALT LAKE TRIB., Jan. 24, 2008, at B3 (discussing Jeff’s
request for a new trial due to a technical error). Regent actions by Texas authorities acting
under that state’s child protective laws are referred to in supra notes 4-5.
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B. The Court’s Remedial Options

The character of the Church and its members is highly relevant to the case on
another level. In fashioning an effective remedy, the court had to take account of
the realities of the FLDS community. Perhaps the most important single element of
the portrait sketched out above is this fact, not expressly found by the court but
very likely assumed by it: Warren Jeffs and other Church leaders would, if not
prevented from doing so, wield a powerful, perhaps controlling, influence over the
Church, its members, and the Trust regardless of any legal disabilities imposed
upon them. If true, that fact may have had a significant and perhaps dispositive
effect, on the court’s choice of remedy. Consider how that fact may have
influenced the options open to the court.

1. Disqualification of Existing Trustees and Minimal Reformation

In principle, the simplest remedy would be to disqualify the existing trustees
from continued service, appointing other practicing members of the FLDS
community in their places. Reformation of the Trust provision giving the Church
president control over the trustees would be required, but otherwise the Trust could
be kept essentially intact. The court would avoid entanglement with the doctrines
and polity of the Church, and the beneficiaries of the Trust would continue to
enjoy its benefits as part of their religious life. No serious constitutional problems
with such a remedy are apparent.

Presumably the court concluded that no such trustees were to be found. That
conclusion finds ample support in the refusal of any practicing Church member to
cooperate with the court and the special fiduciary in any way, despite a clear
invitation to do s0.”° As long as that refusal continued, this remedial approach was
simply not practicable. Moreover, the likelihood that Warren Jeffs and the other
disqualified trustees would continue to exercise a controlling influence over the
Trust in their roles as ecclesiastical leaders would probably have led the court to
dismiss that option out of hand in any event.?*’

2. State Administration of the Trust as a Religious Entity
A logical alternative would be for the court to assume control of the 1998

Trust and, through its special fiduciary, administer it as written, with reformation
only to the extent needed to replace the existing Trustees with individuals selected

% For example, a Minute Entry invited beneficiaries of the Trust to participate in a
hearing regarding the appointment of new trustees. /n re United Effort Plan Trust, No.
053900848 (D. Utah July 19, 2005) (minute entry).

0 Whether that influence is itself a sufficient basis for rejecting the remedy is
doubtful, however, for the reasons discussed in the text accompanying infira notes 244-248.
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by the court.?*! Doing so would have the effect of eliminating the influence of
Warren Jeffs and his colleagues. But that remedy is obviously impossible for both
practical and constitutional reasons. The FLDS community would surely not
cooperate. Even if it did, that remedy would require state actors to interpret and
apply religious doctrine in ways thoroughly at odds with Jones. Appointing
someone answerable to the state to administer a trust as “a spiritual step toward
living the Holy United Order” and “to preserve and advance the religious doctrines
and goals of the [FLDS Church]*** could not be consistent with any reasonable
understanding of the Establishment Clause.

3. Secularizing the Trust

The court therefore chose what it may have considered to be a “third way”:
extensively reforming the Trust so as to turn it into an essentially secular
instrument. If the paramount goal was to cut off the influence of the disqualified
trustees, that remedy—if it worked—would accomplish it. Moreover, the court
may have been attracted to the possibility of using the Trust’s resources to preserve
and improve the economic and educational standing of the FLDS community in
keeping with contemporary standards.

As discussed above, that creative remedy, while avoiding direct state
entanglement with Church doctrine and polity, works a major, continuing
imposition on the religious life of the Church community. It places under state
control, to be administered according to secular principles and priorities, a
substantial body of assets that had been specifically set aside for governance
according to religious principles. The conclusion of this article is that the
reformation is inconsistent with the First Amendment. Even if the Free Exercise
Clause fails to bar that remedy, the Establishment Clause does, especially if there
is any other practicable remedy available.

! Given exigent circumstances, trusts are generally subject to modification or
reformation: Courts supervising the administration of a trust may interfere in the trustee’s
exercise of discretion when such discretion is used in an abusive manner. In more
egregious cases, e.g., instances wherein the trustee commits a serious breach of trust, fails
to serve the interests of the beneficiaries, or where the trustee can no longer carry out the
material purpose of the trust, courts are permitted to remove the trustee and appoint a
successor trustee charged with administering the trust in a more prudent manner. See UNIF.
TRUST. CODE § 706(b) (2007). A number of states have adopted section 706, allowing for
judicial removal of trustees in a limited set of circumstances. See, e.g., MO. ANN. STAT. §
456.7-706 (West 2007); OR. REV. STAT. § 130.625 (2007); UTAH CODE ANN. § 75-7-706
(2007). State courts have applied this doctrine sparingly, and only in the most objectionable
instances. See, e.g., Cadle Co. v. D’Addario, 844 A.2d 836, 848—49, (Conn. 2004); McNeil
v. Bennett, 792 A.2d 190, 220 (Del. Ch. 2001); Williams v. Duncan, 55 S.W.3d 896, 901
(Mo. Ct. App. 2001). See generally RESTATEMENT (SECOND) OF TRUSTS § 187 (1959)
(subjecting trustee discretion to control by the court in cases of abuse); 1 SCOTT ON TRUSTS
§ 10 (1939).

242 1998 Trust, supra note 9, § 2.
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Moreover, administration of the Trust as reformed by the court cannot
succeed without the cooperation of the FLDS community. Despite serious efforts
by the special fiduciary to solicit applications for Trust benefits under the new
regime, and to manage the Trust estate, progress has been agonizingly slow. Initial
attempts to hold town meetings and otherwise to engage the community in the
program envisioned by the 2006 Trust were met with silence.’*® Very limited
progress has been reported recently.”** Meanwhile, the expenses of administering
the 2006 Trust, especially given the intransigence of its beneficiaries, continue to
mount.***

4. Termination

The remaining option—termination of the Trust and distribution of its assets
to the beneficiaries—was rejected summarily by the court.”*® That remedy clearly
would be within the court’s power.”*’ It would involve some imposition on the
religious practice of FLDS Church members. They would move from being
participants in a communitarian economic arrangement to individual property
owners or recipients of a cash payment. Given the other alternatives, termination
satisfies constitutional requirements. Entanglement with the state is minimal and
short-lived. As discussed below, the recipients of Trust assets would be free to
reinvest their property in a successor to the United Effort Plan.

Termination is not without its own practical challenges. One surmountable
problem is that termination with no reformation would send the assets of the Trust
not to Church members individually, but to the Corporation of the President of the
FLDS Church as the remainder beneficiary.>*® That obstacle could be overcome
with a simple and discrete reformation prior to termination making the assets
distribz%able to the beneficiaries generally, which was the pattern in the Original
Trust.

243 Interview with Bruce Wisan, supra note 8.

24 Jeffrey L. Shields, attorney for the special fiduciary, reports that current Church
members continue to refuse to make claims for Trust benefits or otherwise cooperate with
the court-ordered management of the Trust. A number of disaffected former members of
the community have applied, however. Telephone Interview with Jeffrey L. Shields,
attorney, in Salt Lake City, Utah, (Dec. 11, 2007). Recently, even those former members
have been at odds with the special fiduciary.

% Brooke Adams, Hildale Home Sale a Milepost, SALT LAKE TRIB., Oct. 22, 2007, at
B1.

246 1t stated that “[t]he Court sees no reason why the Trust should terminate at this
time,” Memorandum Opinion, supra note 35, § 54 (justifying that conclusion by reference
not to the risks of termination, but to the virtues of the reformation it ordered).

247 UTAH CODE ANN. §§ 75-7-412(1)-(2), 75-7-413(1) (2007).

248 1908 Trust, supra note 9, pt. I11.

% Original Trust, supra note 36, J XVII (“In the event of the termination of this trust,
the then members of record shall participate in the distribution of all the properties
belonging to said trust estate, and the assets shall be distributed upon the basis of share and
share alike.”) In contrast to the Restated, 1998 Trust, supra note 9, the beneficiaries of the
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A second problem is that the real estate parcels on which many members’
houses are located have not been subdivided into separate lots. Instead, several
houses sit on a single parcel of land.**® The necessary subdivision is ordinarily a
matter for local government—which in this case is controlled by Church
léadership. Subdivision has, in fact, been a thorny issue for the special fiduciary.?
While daunting, the problem should not be insurmountable. If unreasonable
obstacles are raised, the courts may facilitate the process of partition of the land
held by the Trust.*

Termination does not resolve what may have been the court’s fundamental
goal of keeping the assets of the Trust beyond the influence of the disqualified
trustees. If, in fact, the leaders of the FLDS Church wield the degree of influence
commonly alleged, would they not simply continue directing the use of the assets
as they had in the past, whether or not they used a trust instrument as the basis of
that control?

They might well do so, and the court should not attempt to prevent it. The
court presumably would disqualify the individual leaders from managing—directly
or indirectly—the administration of -any newly formed public charitable trust or
private trust. But the focus should be on the members of the Church. If they
desired to reunite economically with their existing leaders in some other fashion,
the State should shoulder the burden of proving that the new arrangement is based
on fraudulent misrepresentation, that it involves tortious constraints on members’
freedom to leave the Church, or is wrongful or unlawful in some other way.
Otherwise, the choice of individuals to remain loyal to the FLDS Church and its
leaders should be entitled to respect, including the protection of the First
Amendment.

Original Trust, were not the general class of Church members, but specifically enrolled
members. Jeffs v. Stubbs, 970 P.2d 1234, 1252 (Utah 1998).

% Interview with Bruce Wisan, supra note 8.

! Brooke Adams, Hildale Home Sale a Milepost, SALT LAXE TRIB., Oct. 22, 2007, at
B1.

2 The special fiduciary is involved in efforts to partition the Trust properties, a
process complicated by the fact that the community straddles the Utah-Arizona state line
and actually consists of separate municipalities, Colorado City, Arizona and Hildale, Utah,
each subject to the law of a different state. Litigation brought by the special fiduciary in
Utah has resulted in a certificate of default against Hildale ordering it to act on a request for
a subdivision of Trust properties. As of the time this article went to press, the special
fiduciary, in hopes of reaching a negotiated settlement, had not yet reduced the certificate
to a default judgment. Meanwhile, Colorado City, which had never had a subdivision
ordinance, adopted one with expensive and onerous requirements that the special fiduciary
claims are unenforceable against it. That issue has yet to be resolved by negotiation or
litigation. Interview with Jeffrey L. Shields Interview, supra note 249. If Church members’
refusal to cooperate did ultimately block the subdivision of real property and other steps
needed to distribute the assets in kind, the assets could, as a last resort, sell the assets on an
as-is basis for whatever price the market would bring and make the proceeds available to
the beneficiaries.
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It is not certain that all or most members would make that choice. They would
have other options, as well. Some might choose to abandon the communitarian
project altogether. For the rest, the loss of that project need not be permanent.
Church members would have the choice to regroup, reform their project, or
affiliate with another organization, with or without a United Effort Plan.>* Having
ownership and control of their homes, farms, and places of business would make
such a choice possible. Ultimately, the scope of their freedom to act religiously
would be enhanced by the freedom to act economically.** Given the practical and
doctrinal obstacles to the other available options, termination is the preferred
remedy.

Transferring Trust assets into the hands of individual beneficiaries is possible
under the 2006 Trust created by the court.”® Indeed, the special fiduciary has
stated that he favors moving in that direction.”®® The unwillingness of most
beneficiaries to cooperate with the special fiduciary, however, constrains his ability
to do so.*’ Efficiently subdividing land, transferring title, and otherwise
liquidating and distributing assets on a large scale all require basic trust and
collaboration. Moreover, the framework laid out by the court contemplates a
continuing, secular project radically different from the Trust’s original, religious
vision.”® The malfeasance of the trustees may have made it impossible to realize
that vision even in the absence of state intervention.”>® But making the admittedly
difficult efforts required to put the assets of the Trust in the hands of the members
of the Church whose efforts and contributions helped bring them into being is the
best way to respect their freedom to pursue that vision, or any other they might
choose.

3 There appears to be no shortage of groups operating under somewhat similar
religious principles. See VAN WAGONER, supra note 2, at 200-17.

% The Church and some of its members and leaders apparently have substantial assets
outside the Trust, as evidenced by the recent purchase of property near Eldorado, Texas,
and other property in British Columbia, Canada, and Mancos, Colorado, held by the
Church. See Brooke Adams, FLDS Outposts, SALT LAKE TRIB., May 13, 2007, at Al. But
it appears that many rank and file members of the Church residing in the Short Creek area
do not enjoy the benefit of substantial assets outside of the Trust property on which they
have long resided.

%3 See 2006 Trust, supra note 55, § 5.16. ,

%6 He is quoted as saying he “would like to privatize the trust as much as possible. If I
could, T would like to dissolve the trust.” Brooke Adams, CPA Making Few Friends as
Trust Overseer, SALT LAKE TRIB., May 28, 2007, at Al.

7 Telephone Interview with Bruce Wisan, Special Fiduciary, United Effort Plan
Trust, in Iowa City, lowa (May 24, 2007).

8 The special fiduciary reports, however, that in recent hearings, the court has been
inclined to permit him to move toward the distribution of Trust assets. /d.

2% So claims Winston Blackmore, a dissident, former member of the FLDS Church.
Under the FLDS trustees, he said, “businesses were looted, retirement funds cashed in,
insurance proceeds confiscated, holiday pay taken and many businesses were contributing
on behalf of their reluctant employees with money that really belonged to the employee . . .
The UEP as we knew and loved it is a thing of the past.” Id.
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VII. CONCLUSION

The UEP Trust litigation placed unusual and revealing demands on the
Supreme Court’s religion clause jurisprudence. The Utah District Court’s
reformation of the Trust imposed deeply on the religious exercise of the FLDS
Church and its members. That imposition may well be permissible under the Free
Exercise Clause, since the statute under which the court acted, and the basis for the
remedy it devised thereunder, appear to have successfully navigated the relatively
undemanding terrain of Employment Division v. Smith. The declining demands of
the Free Exercise Clause brought about by Smith, however, disclose the
Establishment Clause’s constraints on state power, and, through those constraints,
its capacity to protect religious liberty. Scholars have recognized that role for the
Establishment Clause, and courts have occasionally paid lip service to it. But it has
not routinely been pressed into service as the basis for deciding cases. The facts of
the UEP Trust litigation call on the Establishment Clause to play that role.
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I. INTRODUCTION

Anyone who has spent time in cyberspace understands the concept of an alter
ego. In online games, chat rooms and on the internet generally, users select one or
more avatars to represent themselves. Avatars function as the end-user’s alter ego.
The avatar may be a three-dimensional character in a multiplayer game or a two-
dimensional icon on a bulletin board. This article uses the concept of avatars to
explain the tax treatment of real-life alter egos: agents under a power of attorney.
Specifically, the article discusses (1) how traditional, standard legal instruments
can be used to create legal alter egos; (2) how and why these legal avatars receive
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favorable transfer tax treatment; (3) how uniform laws are changing to protect
legal avatars; (4) whether new legislation will increase or decrease the use of legal
avatars; and (5) how scholars might use the tax treatment of legal avatars to
advocate for the favorable tax treatment of relationships that arise by choice.

Part I of this article is an introduction. Part II provides an overview of how
powers of attorney create legal alter egos. At its core, executing a power of
attorney is like selecting an online avatar. It is a choice to make someone (or
something) our representative in the real (or cyber) world. A power of attorney
enables one person (called the attorney-in-fact or the agent)' to act on behalf of
another (the principal). Part III of this article describes the favorable tax treatment
that agents—Ilegal alter egos or avatars—receive and seeks to reconcile this
preferred treatment with the inconsistent approach of the Internal Revenue Service
(the “Service”) to fiduciary duty. Part IV explores the major reforms of the
Uniform Durable Power of Attorney Act of 2006 (the "2006 Act")* and Part V
anticipates its consequences. Standardizing the principal/agent relationship may
have economic consequences that the drafters of the 2006 Act have not anticipated.
Part VI of this article considers the implications of the tax treatment of legal
avatars. By both inverting a critical paradigm and drawing on the model of a
cyberspace avatar, powers of attorney are revealed as a vehicle for choice-based
representation. Those who would like the law to recognize varied configurations of
choice-based human relationships may find the tax treatment of legal avatars to be
a helpful model for their efforts.

II. CREATING A LEGAL AVATAR: THE POWER OF ATTORNEY
A. Creation
A power of attorney is a legal instrument whereby one person, typically called
the principal, designates one or more other persons, typically called the

attorney(s)-in-fact or the agent(s), to act on his or her behalf.® Every jurisdiction in
the United States recognizes some form of the power of attorney.* Depending on

* © 2008 Bridget Crawford.

' To avoid confusion between the terms “attorney-at-law” and “attorney-in-fact,” this
Article follows the choice of the drafters of the Uniform Durable Power of Attorney Act to
refer to the person appointed by the principal under a power of attorney as the “agent.” See
UNIF.ZPOWER OF ATT’Y ACT § 102(1) (amended 2006), 8B U.L.A. 24 (Supp. 2008).

Id.

3 See BLACK’S LAW DICTIONARY 1191 (7th ed. 1999).

* See, e.g., Karen E. Boxx, The Durable Power of Attorney’s Place in the Family of
Fiduciary Relationships, 36 GA. L. REv. 1, 12 (2001).
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the jurisdiction, a principal's delegation of authority to an agent may or may not
require a formal writing.’ In those jurisdictions that require a formal writing,
counselors to even the wealthiest Americans typically use standard pre-printed
forms of powers of attorney because these are most likely to be recognized and
accepted by banks and financial institutions.®

o

B. Scope

Powers of attorney generally fall into two categories: those that are presently
exercisable’ and those that are “springing,” or effective only upon the occurrence
of a certain event such as the principal's incapacity. Within each classification the
power may be time limited or unlimited in duration (“durable”). The powers
granted may be broad or narrow in scope.

Lawyers frequently counsel their clients who are in long-term marriages to
execute presently exercisable durable powers of attorney granting each other broad
powers to act as agent.® Such a power allows either spouse to act on the other’s
behalf, whether as a matter of convenience or necessity. Similarly a parent who has
a close emotional and geographic relationship with an adult child may execute a
general durable power of attorney in favor of the adult child.

There may be several reasons that a lawyer might counsel a client to execute a
springing power instead of a general durable power. A client might view the
execution of a power of attorney as diminishing his or her control, or the client
may distrust family members or close friends. This client may want to postpone
delegating his or her authority until it is absolutely necessary. Similarly a client
may wish to designate authority to an individual for a particular transaction only.
Consider the following hypothetical:

* See, e.g., CONN. GEN. STAT. § 47-5 (1998) (explaining that in order to use the
delegated powers in conveying land the conveyance “shall be . . . [i]n writing”). The
applicable South Carolina statute, S.C. CODE ANN. § 62-5-501(C) (1986), requires that a
durable power of attorney that includes the power to convey real estate must be executed
with all of the same formalities required for the valid execution of a Will.

¢ E-mail from James S. Sligar, Esq., Partner, Milbank, Tweed, Hadley & McCloy
LLP, to Bridget J. Crawford, Associate Professor of Law, Pace University School of Law
(Aug. 10, 2007, 1:27 PM EST) (on file with author).

7 See, e.g., 3 AM. JUR. 2D Agency § 26 (2002) (describing the function of a presently
exercising durable power of attorney); LAWRENCE A. FROLIK & MELISSA C. BROWN,
ADVISING THE ELDERLY OR DISABLED CLIENT 9 21.03[1] (2d ed. 2003), available at 2001
WL 642769 (2008) (providing an overview of the legal issues related to the durable power
of attorney).

8 See, e.g., 45 SHARON RIVENSON MARK, N.J. PRAC. SERIES FElder Law—
Guardianships & Conservatorships § 1.4 (2d. ed. 2007).
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Hypothetical 1. A is scheduled to close on her purchase of a new
home, Redacre, on December 1, 2007. Unfortunately, A will be traveling
out of town then and the seller is not willing to reschedule. A has several
adult children whom she trusts completely, but none of them lives close
enough to attend the closing of Redacre on December 1, 2007. On
November 30, 2007, A executes a springing power of attorney, effective
only on December 1, 2007, and with respect to the purchase of Redacre,
in favor of her friend B.

Hypothetical 1 presents a classic case in which a springing, limited (or
narrow) power of appointment is appropriate. A has several adult children on
whom she can rely as a general matter, but these children are not able to be present
for the closing of Redacre. For convenience, A grants B the authority to sign and
execute all documents relating to the purchase of Redacre that A herself could and
would sign if she were physically present. Because the power is time limited, it is
not necessary for A to revoke the power when she returns from her trip; it expires
automatically after December 1, 2007.

C. Limitations

Two issues dominate any discussion of powers of attorney. First, not everyone
has one. Second, those who do have powers of attorney may not understand them.
Powers of attorney are only useful if they exist. Someone who has no close family
members or friends may never execute a power of attorney. Furthermore, because
the typically granted powers are broad, it is likely that a principal agent or a third
party could misunderstand or misinterpret the full extent of the agent’s authority.
Some agents may even abuse their powers to enrich themselves at the expense of
the principal.’ Historically this toxic combination of uncertainty and power has led
banks and other financial institutions to be reluctant to accept powers of attorney.'’
For example, some institutions decline to accept powers because they were
executed in another jurisdiction or several years prior to presentment.'' The

° See David M. English & Kimberly K. Wolff, Survey Results: Use of Durable
Powers, PROB. & PROP., Jan./Feb. 1996, at 33, 33-35.

10 See WILLIAM M. MCGOVERN, JR. & SHELDON F. KURTZ, WILLS, TRUSTS AND
ESTATES, INCLUDING TAXATION AND FUTURE INTERESTS 351 (3d ed. 2004).

' Id. Some states, such as New York, have adopted penalties for institutions that
refuse to accept a power of attorney executed in keeping with statutory formalities. See
N.Y. GEN. OBLIG. LAW § 5-1504(3) (McKinney 2001) (“The failure of a financial
institution to honor a properly executed statutory short form power of attorney shall be
deemed unlawful.”).
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National Conference of Commissioners on Uniform State Laws cites the “problem
of arbitrary refusals of powers of attorney by banks, brokerage houses, and
insurance companies” as one of the primary reasons that the laws need to be
reformed.'? Validly executed powers have no practical use if banks and other
institutions will not accept them.

III. TAXING LEGAL AVATARS
A. Estate and Gift Tax Generally
1. Overview of Gift Taxation

Current law imposes a tax on completed transfers of property by gift that
otherwise are not excludible from the definition of “gift” or in some way eligible
for an exemption from the gift tax."> This seemingly simple rule derives from
several sections of the Internal Revenue Code and the related Treasury
Regulations.* As an initial matter LR.C. § 2501 imposes a gift tax on the transfer
of property by gift by an individual." To illustrate, consider a second hypothetical:

Hypothetical 2. X physically transfers to Y a famous painting
owned by X. X also transfers legal title to Y. X receives nothing in
return. X and Y are not related in any way.

In Hypothetical 2, X has made a transfer of property to Y for gift tax
purposes because .she transfers the title (and possession of) the painting to Y.
Contrast that with another scenario:

Hypothetical 3. X invites Y to X’s home to view a famous painting
owned by X.

In Hypothetical 3, X does not make a transfer of property for gift tax purposes
because X does not divest herself of ownership or control over the painting. The
painting presumably hangs in X’s home while X and Y gaze at it and the painting
remains in X’s home thereafter. Furthermore X does not make a transfer of
property for gift tax purposes when Y comes to view the painting. X may bestow

12 Uniform Law Commissioners: The National Conference of Commissioners on
Uniform State Laws, Summary: Uniform Power of Attorney Act (2006), http://www.nccusl
.org/Update/uniformact_summaries/uniformacts-s-upoaa.asp (last visited Sept. 30, 2008)
[hereinafter Uniform Power of Attorney Act Summary].

B See LR.C. §§ 2501-2505 (2006).

14 Unless otherwise specified all references to the Internal Revenue Code [hereinafter
the “Code” or “I.R.C.”] refer to the Internal Revenue Code of 1986, as amended.

B Id. § 2501(a).
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on Y some psychic or emotional pleasure in inviting Y to view the painting, but
such hedonic enjoyment is not property for gift tax purposes.

If Hypotheticals 2 and 3 suggest that one can determine with relative ease
what is (and is not) a transfer of property for gift tax purposes, it is moderately
more difficult to determine what constitutes a transfer of property by gift for gift
tax purposes. L.R.C. § 2502 provides that the amount of gift tax imposed on a
transfer of property by gift is the excess of the tentative tax imposed on “the
aggregate sum of the taxable gifts for the taxable year and for each of the
preceding calendar periods” over the tentative tax on “the aggregate sum of the
taxable gifts for each of the preceding calendar periods.”'® To illustrate, consider
the following hypothetical:

Hypothetical 4. Prior to 2006 X never made a taxable gift. In 2006,
X makes $1,000,000 in taxable gifts. X applies to these transfers the
credit under L.R.C. § 2505, so X owes no gift tax with respect to this
$1,000,000 of gifts. In 2007 X transfers $50,000 to Y. X makes no other
taxable transfers.

To calculate the gift tax owed with respect to X’s transfers in 2007, one first
computes the tentative tax imposed with respect to X’s gifts in 2006. One then
subtracts this amount, or $345,800, from $366,300, which is the tentative tax on
the aggregate sum of X’s gifts in 2007 and 2006 ($1,000,000 plus $50,000, or
$1,050,000)."" Therefore, with respect to the transfer in 2007, X owes $366,300
minus $346,800 in gift tax, or $20,500.

Note that the calculation of gift tax hinges in large part on the definition of
“taxable gifts.”'® But the Code does not define the term “gift.” The closest one
comes is in the valuation rule of I.R.C. § 2512." That section provides that where a
gift is made in property, its value at the date of the gift is the amount of the gift.”’
In the case of a transfer for partial consideration, the amount of the gift will be the
amount by which the value of property transferred exceeds the value of property
received.”’ In common parlance then, a gift occurs when one transfers more than

'® Id. § 2502(a). This rule has the effect of making each gift incrementally more
“expensive” in a tax sense. See Id. § 2502(a)(1) (computation of tax); id. § 2502(a)(2) (rate
schedule).

" Id. §§ 2502(a), 2001(c)(1) (rate schedule). The tentative tax on $1,050,000 is
$345,800 plus 41% of the excess of such amount over $1,000,000 (or 41% of 50,000),
$366,300.

18 1d. §§ 2501-2502.

19 See id. § 2512(a).

1d.

2L 1d. § 2512(b).
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one receives in return, or when—and to the extent that—one “gives” more than
one “gets.” To illustrate, consider this variation on Hypothetical 2.

Hypothetical 5. X transfers to Y title to the famous painting owned
by X. The painting has a fair market value of $5,000.* Y pays X only
$4,000 cash.

In this case X makes a taxable gift to Y of $1,000, or the amount by which the
fair market value of the painting ($5,000) exceeds the consideration received
($4,000).2 Note that the determination of whether the transfer is a “gift” for gift
tax purposes depends on a comparison of values—whether X “gave” more than X
“got,” not whether X intended to make a gift to Y.**

Apart from a difference between the value of what a taxpayer transfers and
the value the taxpayer receives in return, for a transfer to be subject to gift taxation,
the transfer must be complete. Completion occurs when “the donor has so parted
with dominion and control as to leave in him no power to change its disposition,
whether for his own benefit or for the benefit of another."” The following
hypothetical presents a typical case of an incomplete gift.

Hypothetical 6. X transfers title to the painting to Y (whether for no
consideration or for less than fair market value), 2 subject at all times to
X’s right to take the painting back (and the requirement that X then
refund Y’s money).

Because X retains the right to revoke the transfer, it is not complete for gift
tax purposes, and no gift tax will be imposed.”’ Similarly, if X loans Y a car so that
Y can go to the grocery store, then X has transferred to Y the value of the use of
the car for a specific period of time,”® but X has not make a completed transfer of

2 See id. § 2512(a).

2 Assuming that Y is an individual, not a charity, the income tax consequences of this
transaction are governed by Treas. Reg. §§ 1.1001-1(e), 1.1015-4 (as amended in 1996).
The transferor’s gain is the excess of amount realized over adjusted basis, provided that no
loss can be recognized in a part sale/part gift transaction. Treas. Reg. § 1.1001-1(e) (as
amended in 1996).

% This definition for gift tax purposes contrasts to the definition of a gift for income
tax purposes. The income tax definition depends in large part on the transferor’s intent.
See, e.g., Comm’r v. Duberstein, 363 U.S. 278, 286 (1960).

% Treas. Reg. § 25.2511-2(b) (as amended in 1999); see also Rev. Rul. 69-347, 1969-
1 C.B. 227 (explaining that a gift pursuant to a prenuptial agreement is complete as of date
of the parties’ marriage).

% See LR.C. § 2512(a).

7 Treas. Reg. § 25.2511-2(b).

2 See, e.g., Dickman v. Comm’r, 465 U.S. 330, 338 (1984) (noting that an interest-
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the entire car to Y. X cedes some amount of dominion and control over the car for
the period that Y drove the car to the grocery store, but X does not make an
irrevocable transfer of the car itself.

There are four major exceptions to the imposition of gift taxes under Chapter
12 of the Code. First, as illustrated in Hypothetical 4, under IL.R.C. § 2505, with
respect to gifts made after December 31, 2001, each citizen or resident of the
United States has a credit against the gift tax equal to the amount needed to
“shelter” the first $1,000,000 in taxable transfers from taxation.”’ Second, a
taxpayer may exclude from the calculation of his or her taxable gifts those
transfers that qualify for the annual exclusion under LR.C. § 2503(b).*® Third, the
taxpayer may exclude from the calculation of taxable gifts any payments on behalf
of any person made directly to an educational institution as tuition, or directly to a
medical care provider for any person’s medical expenses.’’ Fourth, a taxpayer may
subtract from the amount of his or her taxable gifts the deductions permitted by
Subchapter C of Chapter 12 of the Code.”” Those deductions include transfers to
or for the use of charity and transfers to a spouse.*’

2. The Special Case of Transfers Subject to Withdrawal Rights

A transfer subject to gift tax may be direct or indirect. For example, in some
contexts the right to withdraw property is the equivalent of an outright transfer for
gift tax purposes. Consider this variation on Hypothetical 2:

Hypothetical 7. X wants to give a painting to Y, but X is not able to
attend to the details of the transfer before X leaves on a long vacation.
Without receiving any consideration from Y, X places the painting in a
secure local storage facility. X also places in the storage facility a
binding legal instrument transferring the painting to Y. X hands Y the
key to the storage facility so that Y may pick up the painting at Y’s
convenience.

free loan between parents and son is a taxable gift of the “rental value” of use of the
mone;r i.e., the foregone interest).
See LR.C. § 2505(a)(1).

30 Under LR.C. § 2503(a), “taxable gifts” are “the total amount of gifts made during
the calendar year,” other than certain transfers such as annual exclusion gifts made
pursuant to LR.C. § 2503(b), less the deductions permitted by subchapter C of Chapter 12
of the Internal Revenue Code (I.R.C. §§ 2522-2524).

31 1d. § 2503(e).

32 1d. § 2503(b). Subchapter C is found at I.R.C. §§ 2522-2524.

33 Id. § 2522 (charity); id. § 2523(a) (spouse). The recipient must be the donor's
spouse at the time of the gift. Treas. Reg. § 25.2523(a)-1(a) (as amended in 1995).
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Unlike the facts of Hypothetical 2, in Hypothetical 7, X does not physically
transfer the painting to Y. She places it in a storage facility and gives Y the key.
Therefore Y can take possession of the painting at any time. Under the case of
Crummey v. Commissioner of Internal Revenue, the transfers in Hypotheticals 2
and Hypothetical 7 are treated the same for gift tax purposes.34 Y’s rights with
respect to the painting in the storage facility are sufficient to cause X to be treated
for gift tax purposes as if she had transferred the painting directly to Y.

In the estate planning context, taxpayers frequently use the rule of Crummey
to make tax-free transfers in trust for the benefit of family members or others.* In
the typical “Crummey” trust, named after the taxpayer in whose case the court
validated the technique, one or more beneficiaries with a present interest in the
trust have the right to withdraw a pro rata share of property transferred to the
trust.’® As in Hypothetical 7, where Y’s ability to take possession of the painting in
storage is treated for gift tax purposes the same as if X physically had transferred
the painting to Y, a taxpayer’s contribution to a Crummey trust is treated for gift
tax purposes like an outright transfer to a beneficiary, as long as the beneficiary
has certain withdrawal rights.”” Because such a transfer is treated as a present
interest,’® the property subject to that withdrawal right qualifies for the gift tax
annual exclusion under L.R.C. § 2503.%

If drafted properly, a beneficiary’s withdrawal rights may qualify transfers to
a trust for the gift tax annual exclusion, but these rights can have other unintended -
tax consequences. Generally speaking, a beneficiary’s withdrawal right is treated
as a general power of appointment."'o In other words, in Hypothetical 7, for estate
tax purposes, Y’s unrestricted right to take the painting out of storage is treated the
same as actual ownership by Y. Therefore under LR.C. § 2041, the property
subject to a beneficiary’s withdrawal right will be included in his or her gross
estate for federal estate tax purposes.’! Similarly, to the extent that a beneficiary’s

34397 F.2d 82, 88 (9th Cir. 1968).

35 For more information on Crummey trusts, see JONATHAN G. BLATTMACHR, THE
COMPLETE GUIDE TO WEALTH PRESERVATION AND ESTATE PLANNING 40609 (1999).

% Crummey, 397 F.2d 82, 87-88.

37 Cristofani v. Comm’r, 97 T.C. 74, 79-84 (1991), acg. in result, 1992-1 CB 1,
action on dec., 1992-09 (Mar. 23, 1992). In an Action on Decision, the Service announced
that it “[would] deny exclusions for powers held by individuals who either have no
property interests in the trust except for Crummey powers, or hold only contingent
remainder interests.”Id.

38 Gifts of future interests do not qualify for the gift tax annual exclusion. LR.C.
§ 2503(b)(1) (2006).

* Id. § 2503. :

4 RICHARD B, STEPHENS ET AL., FEDERAL ESTATE AND GIFT TAXATION ¥ 9.04[3][f]
n.118 (8th ed. 2002).

“LR.C. § 2041.
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power lapses, that lapse is considered a release of the power under LR.C.
§ 2514(e),” to the extent that the property subject to the power exceeds the greater
of $5,000 or 5% of the aggregate trust property subject to the power.* The release
of a power may cause the beneficiary to be deemed to have made a gift to the trust
in the amount subject to the power of withdrawal.** Similar rules, discussed in the
next section, apply for estate tax purposes.

3. Overview of Estate Taxation

Estate tax is imposed on the transfer of a decedent’s “taxable estate.”* LR.C.
§ 2051 defines the taxable estate as the decedent’s “gross estate” minus certain
deductions.*® The gross estate is the value of all of the decedent's property, “real or
personal, tangible or intangible, wherever situated.”*’ This section highlights three
specific rules regarding estate tax inclusion.

First, the value of property in which the decedent had an interest is explicitly
included in the decedent’s gross estate.*® Therefore in Hypothetical 3, where X
invites Y to X’s home to view a famous painting owned by X, if X dies during the
viewing, for example, the value of the painting will bg included in X’s gross
estate.*” This is because X is the owner of the painting at the time of her death. X
did not transfer any interest in the painting by inviting Y te view it. *°

Second, property subject to the decedent’s power to “alter, amend, revoke, or
terminate” is included in a decedent’s gross estate.”’ Therefore, in Hypothetical 6,
where X transfers title to the painting to Y, subject to X’s right to revoke the
transfer, this right of revocation causes the value of the painting to be includible in
X’s gross estate.>

Third, a decedent’s gross estate includes property subject to any general
power of appointment held by the decedent.® Under L.R.C. § 2041(a), a general
power of appointment is one that the power holder may exercise in favor of
himself or herself, the power holder’s estate, the power holder’s creditors, or the

2 1d. § 2514(e).
43 Id

4 See Crummey, 397 F.2d 82, 87-88; Rev. Rul. 85-88, 1985-2 C.B. 201.
“LR.C. § 2001(a).

* 1d. § 2051.

7 1d. § 2031(a).

® Id. § 2033.

“d

% See supra Part IILA.1.

STLR.C. § 2038(a)(1).
2 1d.

3 Id. § 2041(a)(2).
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creditors of the power holder’s estate, subject to certain limitations.>* For estate tax
purposes, it is irrelevant whether the decedent or another person creates the power
of appointment. What matters is whether the decedent has the ability to direct the
disposition of the appointive property so as to cause it to be treated for estate tax
purposes as if it were owned outright by the decedent. Consider the following
example.

Hypothetical 8. X creates a trust for Y. The trust instrument
provides in pertinent part that:

The Trustee shall manage, invest and reinvest the trust property,
collect the income therefrom, and pay over or apply the net income and
principal thereof, to such extent, including the whole thereof, and in such
manner or manners and at such time or times, as the Trustee, in the
exercise of sole and absolute discretion, may deem advisable, to or for
the benefit of Y. Any net income not so paid over or applied shall be
accumulated and added to principal at least annually and thereafter shall
be held, administered and disposed of as a part thereof. Upon the death
of Y, the principal of the trust estate, and any net income then remaining
in the hands of the Trustee, shall be transferred, conveyed and paid over
to such person or persons (including Y, Y’s estate, the creditors of Y or
creditors of Y’s estate), or corporation or corporations to such extent, in
such amounts or proportions, and in such lawful interests or estates,
whether absolute or in trust, as Y may appoint by last will and testament.

In Hypothetical 8, Y has a testamentary power of appointment insofar as Y
may appoint the trust property in his or her Will.*® Y’s power is a general power
because Y may appoint the trust property to anyone, including Y, Y’s estate, Y’s
creditors or the creditors of Y’s estate. For estate tax purposes Y is treated as if Y
owned the property outright.>®

LR.C. § 2041(b)(1) contains several exceptions to the definition of a power of
appointment.”” Under that section a power is not a general power of appointment if
it is exercisable only in conjunction with the creator of the power or a person
having a “substantial interest in the property . . . which is adverse to exercise of the
power in favor of the decedent. . . ."* Although the definition of a "substantial”
interest is somewhat vague—one that has a “value in relation to the total value of

> See id. § 2041(b)(1)(A), (C).
55 See id. § 2041(b)(1)(A).

%8 See id. § 2041(a)(3).

7 Id. § 2041(b)(1).

%8 1d. § 2041(b)(1) (C)(iii).
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the property subject to the power [that] is not insignificant”**—the meaning of

“adverse” is clear. Examples of adverse interest holders include a taker in default
of the exercise of a power and a co-holder of a power where the co-holder may
appoint the trust property after the decedent’s death in favor of the co-holder, the
co-holder’s estate, the co-holder’s creditors, or the creditors of the co-holder’s
estate.®’ The gift tax rules are similar.®'

After totaling all of the amounts that are included in a decedent's gross estate,
to determine the value of the taxable estate, one must deduct all of the permitted
items.*? The most common deductions from the taxable estate include the value of
property passing from a decedent to his or her surviving spouse® and contributions
to or for the use of public, charitable and religious organizations.**

B. Why a Power of Attorney Does Not Give Rise to Wealth Transfer Taxation

If gift tax is imposed on completed transfers by gift,”” and estate tax is
imposed on the value of a decedent’s gross estate,’® one must query whether the
execution of a power of attorney could give rise to a taxable gift or cause property
subject to the power to be included in the agent’s gross estate. If X creates a
presently exercisable general durable power of attorney in favor of Y, has X made
a taxable transfer to Y? If the transfer of property subject to a power holder’s right
to withdraw is treated the same for gift tax purposes as an outright transfer of
property, then why does the principal not make a taxable gift to the agent upon
execution of the power of attorney?

On the question of whether a power of attorney gives rise to a transfer, it
would appear that the answer is no. After X executes a power of attorney, X is still
the sole legal owner of her bank accounts, real estate and other property. As a
technical matter, it is true that under the power of attorney Y has the legal ability to
sell, exchange, consume or otherwise dispose of the property subject to the power.
But Y as agent merely has certain authorities over that property. X has not
transferred any property to Y.

2(9) Treas. Reg. § 20.2041-3(c)(2) (as amended in 1997).
Id
®! See id. § 25.2514-3(b)(1), (2).
62 See LR.C. §§ 2051-2057.
8 Id. § 2056(a) (noting that this amount may be deducted to the extent that such
interest is included in the value of the gross estate).
 Id. § 2055(a)(1)-(4).
% Id. § 2001(a).
% See supra Part IIL.A.3.
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Consider, however, the complex situation that can arise when under
applicable state law or the express terms of the power of attorney itself, the agent
has the ability to appoint the principal’s property to the agent himself, his creditors,
the agent’s estate or the creditors of the agent’s estate. This would seem to be the
precise type of power over property that the gift and estate tax rules should make
subject to the wealth transfer tax. On the one hand it could be argued that a
mentally competent principal’s ability to revoke the power of attorney should
prevent the mere execution of a power of appointment from being treated as a
completed transfer. Therefore the execution of the power would not give rise to a
gift tax. If, however, the agent has the power to appoint the trust property by
making gifts to himself, for example, then once the agent has done so, it would
appear that the transfer to the agent (by the agent himself) becomes complete.
Assuming the principal has no right to reverse a transfer if made within the scope
of the agent’s authority, then the principal's right of revocation alone does not
prevent a taxable transfer in this case.

If a principal’s ability to revoke the power, standing alone, may not be
sufficient to prevent the imposition of a transfer tax on the creation of a power of
appointment,®” then two further intertwined explanations should round out the
analysis. First, the agent is limited by his or her fiduciary duties to the principal to
expend the property subject to the power only for the benefit of the principal.®® For
example, when X grants Y a presently exercisable general durable power of
appointment with respect to X’s bank account containing $1,000,000, then Y has
the ability to withdraw the $1,000,000 from the account, but only for the benefit of
X or if consistent with X’s intent. Y may not go out and buy himself a bright red
Ferrari, for example, without a specific indication that X intends Y to have that
ability. Additionally an agent must “obey all reasonable instructions and directions
from the principal regarding the manner of performing his or her services under the
power of attorney.”® At least one commentator has speculated that an agent’s
fiduciary duty could be construed to include the requirement to seek the principal’s
advance consent before exercising any power.”’ If this were true, then an agent
under a power of attorney resembles a holder of a power of appointment who may
not exercise his or her authority without the consent of another person. Under
LR.C. §§ 2041(b)(1)(C) and 2514(c)(3) an attorney-in-fact would fall explicitly
outside the definition of a power of appointment.”' Therefore, if one construes an
agent’s duties to require at least the implicit consent of the principal, if not her

§7 Peter B. Tiernan, Power of Attorney Can Inadvertently Swell Agent’s Taxable
Estate, 72 PRAC. TAX STRATEGIES 4, 5 (2004).

6% See RESTATEMENT (FIRST) OF AGENCY § 13 cmt. a (1933).

% Tiernan, supra note 67, at 6; see also 3 AM. JUR. 2D Agency § 218 (2002)
(explaining that the agent has a duty of reasonable care with regards to safekeeping the
principal’s property).

7 Tiernan, supra note 67, at 6.

! See LR.C. §§ 2041(b)(1)(C), 2514(c)(3).
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explicit consent, then the agent should not possess a power of appointment that
would cause the property subject to the power to be subject to any wealth transfer
taxes.

Construing an agent’s authorities under a power of attorney to require the
principal’s implied or express consent interprets fiduciary duty in a tax-sensitive
way. The Service,however, has not been consistently receptive to the argument that
fiduciary duty functions as a meaningful limitation for wealth-transfer tax
purposes. In several important cases, the Service has rejected fiduciary duty as
either ineffective or illusory.

C. The Impact of Fiduciary Duty in Other Transfer Tax Contexts

The argument that fiduciary duty, however construed, limits an agent’s
actions under a power of attorney is particularly curious in light of the Service’s
position that fiduciary duty is not a meaningful constraint in some other gift and
estate tax contexts. This section describes the development of the Service’s
position that fiduciary duty can be ignored for wealth-transfer tax purposes and
suggests why that position should not apply to contracts for intimacy in the form of
powers of attorney.

1. Background

In United States v. Byrum, the taxpayer transferred his stock in three closely
held corporations to an irrevocable trust for the benefit of his descendants with a
third-party bank acting as corporate trustee.”” The corporate trustee had broad
control over the trust property except that Mr. Byrum retained the right to vote any
non-publicly traded shares held by the trust, to veto the sale, transfer, investment or
reinvestment of trust assets and to remove the corporate trustee and appoint a
successor trustee in its place.”” Upon Mr. Byrum’s death the Service sought to
include in his gross estate under IL.R.C. § 2036(a)(2) the value of the stock
transferred to the trust.”* The Service reasoned that the decedent retained the right
to designate the beneficial enjoyment of the property.”” The court rejected this
argument, however, finding that whatever powers Mr. Byrum retained, they were
not granted to him under the trust instrument itself.”® Rather, to the extent that Mr.
Byrum had any powers with respect to distributions of corporate income, they

2408 U.S. 125, 126 (1972), reh’g denied, 409 U.S. 898 (1972).
" Id. at 126-27.

" 1d. at 131-32.

®Id. at 132.

7 Id. at 132-33.
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arose out of his position as a majority shareholder (because, as such, he could
control the Board of Directors).”’ According to the court, Mr. Byrum was bound by
his fiduciary duty as a majority shareholder “not to misuse his power by promoting
his personal interests at the expense of corporate interests.”’® Furthermore, the
court noted that the Directors themselves had “a fiduciary duty to promote the
interests of the corporation. However great Byrum’s influence may have been with
the corporate directors, their legal responsibilities were to all stockholders.””
Therefore for estate tax purposes, two levels of fiduciary constraints effectively
limited Mr. Byrum’s control over the transferred property.

In deciding Byrum, the court cited several cases in support of its holding. Two
of these cases provide particular insight into the court’s construction of the
limitations that fiduciary duty imposes on the exercise of any rights a taxpayer may
retain. For example, the Byrum court cited Reinecke v. Northern Trust Co.* for the
proposition that “a settlor’s retention of broad powers of management does not
necessarily subject an inter vivos trust to the federal estate tax.”®! In Reinecke, the
representative of the decedent’s estate brought suit for recovery of estate tax paid
with respect to certain trusts, created by the decedent during his lifetime.® In the
case of five of those trusts, the decedent retained the right to “supervise the
reinvestment of trust funds, to require the trustee to execute proxies, to his
nominee, to vote any shares of stock held by the trustee, to control all leases
executed by the trustee, and to appoint successor trustees.”® The Reinecke court
held that these powers were not sufficient to cause estate tax inclusion of the assets
of any of the five trusts, reasoning that in no way had “the reserved powers of
management of the trusts saved to [the] decedent any control over the economic
benefits or enjoyment of the property.”®

In Estate of King v. Commissioner,” also cited by the Byrum court, the
decedent created three trusts, one for each of his three children.®® Each child had
the right to receive income from his or her respective trust; upon the death of the
child, the trust principal was to be paid out to the children’s children.®” The
decedent as grantor expressly prohibited the trustee from making any management
or investment decisions except as directed by the grantor himself.*® The Service

" Id. at 136-37.

8 Id. at 137.

" Id. at 138.

80278 U.S. 339 (1929).

8 Byrum, 408 U S. at 133.

82 See Reinecke, 278 U.S. 339, 343-344.
8 Id. at 344.

% Id. at 346.

% Estate of King v. Comm’r, 37 T.C. 973 (1962).
8 See id. at 974.

8 Id. at 974.

8 Jd. at 975-76.



o —

808 " UTAH LAW REVIEW [No. 3

argued that the decedent’s retained right to direct the trustee with respect to
management and investment of trust assets caused the inclusion of the trust .
property in the grantor's gross estate under LR.C. § 2036(a)(2).”” The estate E
countered that the decedent’s powers were “exercisable only in a fiduciary

capacity, subject to the scrutiny of a court of equity; that . . . the grantor was under

a duty to act impartially as between successive beneficiaries; [and] that, therefore,

he did not retain any right to designate the persons who should possess or enjoy the

property or the income therefrom.”*® Finding in favor of the taxpayer, the tax court

stated that the grantor’s retained power had the legal effect of making the grantor a

trustee, but in doing so “he had subjected himself to those obligations of fidelity

and diligence that attach to the office of trustee. . . . His discretion, however broad,

did not relieve him from obedience to the great principles of equity which are the

life of every trust.”®' Therefore, for estate tax purposes, the fiduciary obligations

imposed on a trustee acted as effective constraints on the rights retained by the

grantor.

In the years following Byrum, courts continued to find that fiduciary duty
operated as a meaningful limitation on taxpayers’ retained rights. In Lewis G.
Hutchens Non-Marital Trust v. Comm ’r,’* the Service asserted a gift tax deficiency
against the decedent’s estate, on the grounds that the decedent had undervalued
certain transfers to his children of stock in the family business.” The decedent and
his wife were majority shareholders of the business, who, the Service reasoned,
had the ability to control the dividends paid with respect to the stock; by failing to
declare dividends, the value of the stock increased.** According to the Service, that
increase in value constituted an additional taxable gift to the decedent’s children.”

The Tax Court disagreed.”® In finding for the taxpayer the court held that the
decedent’s and his wife’s fiduciary duties as majority shareholders prohibited them
from promoting their personal interests over the corporation’s.”’ Furthermore the
court found the decision not to declare dividends was in the interest of the

¥ Id. at 978.

® Id. at 979.

! Id. (quoting Carrier v. Carrier, 123 N.E. 135 (N.Y. 1919)) (internal quotations
omitted). The court in King relied on Carrier v. Carrier, 123 N.E. 135 (N.Y. 1919), in
reaching its decision. /d.

%2 66 T.C.M. (CCH) 1599 (1993).

% See id. at 1617-18.

% See id. at 1602-07, 1618-20.

% See id. at 1625.

% Id.

%7 See id. at 1619 (citing United States v. Byrum, 408 U.S. 125, 137-38 (1972), reh’g
denied, 409 U.S. 898 (1972).
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corporation because it allowed the company to retain working capital for other
needs.”®

In Daniels v. Commissioner of Internal Revenue,”” which was decided in
1994, the taxpayers moved for summary judgment in response to the Service’s
assertion of an alleged gift tax deficiency.'® As in Hutchens, the Service argued
that the failure to declare and pay corporate dividends constituted a taxable gift by
the taxpayers to their children, who were owners of the corporation’s common
stock.'” The Tax Court granted the taxpayers’ motion for summary judgment,
finding that the failure to declare and pay dividends did not constitute a gift to the
other stockholders.'” The court referred specifically to both Byrum and
Hutchens.'™ Just as the Byrum and the Hutchens courts did, the Daniels court
recognized the vitality of fiduciary limitations imposed on the taxpayers as
members of the corporation’s board of directors.'* Furthermore, the Daniels court
added, the taxpayers had valid business reasons for the non(?ayment of dividends,
so their actions were in the best interests of the corporation.'®

2. The Continuing Vitality of Fiduciary Duty

In 1976 Congress responded to Byrum by passing an addition to L.R.C. §
2036'% that became L.R.C. § 2036(b) in 1978.'” Under that section, a transferor’s
estate includes the value of any shares of stock in a “controlled corporation” with
respect to which the transferor retained the right to vote those shares.'® The
retained right to vote the shares is deemed to be a retained right to enjoy the
property and therefore a trigger for estate tax inclusion.'® Under IR.C. §
2036(b)(2), a controlled corporation is any corporation with respect to which,
during “the 3-year period ending on the date of the decedent’s death, the decedent
[or certain members of the decedent’s] family owned . . ., or had the right . . . to

% See id. at 1618-20.

% 68 T.C.M. (CCH) 1310 (1994).

10 See id. at 1310.

1! See id. at 1313; see also Hutchens, 66 T.C.M. (CCH) at 1618-20.

192 See Daniels, 68 T.C.M. (CCH) at 1320.

19 See id. at 1319.

1% 1d.

1% See id. at 1320.

19 Tax Reform Act of 1976, Pub. L. No. 94-455, §. 2009(a), 90 Stat. 1520. The
proposed legislation added one sentence to I.R.C. § 2036. Id.

197 Revenue Act of 1978, Pub. L. No. 95-600, § 702(i), 92 Stat. 2763, 2931, reprinted
in 1978-3 C.B. (Vo. 1) 1, 165. This new section 2036(b) was effective with respect to
transfers made after June 22, 1976, the effective date of the 1976 legislation’s rule. Id. §
702(31)(3).

1987 R.C. § 2036(b) (2006).

19 1d. § 2036(b)(1).
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vote. . . at least 20 percent of the total combined voting power of all classes of [the
corporation's] stock.”''® Scholars and practitioners typically refer to this as the
“anti-Byrum” rule.""!

At least one scholar has suggested that the language of I.R.C. § 2036(b) “does
not impact the Supreme Court's analysis of fiduciary duty as set forth in Byrum.”'?
Although literally true, the House Committee explained that, “[T]he voting rights
are so significant with respect to corporate stock that the retention of voting rights
by a donor should be treated as the retention of the enjoyment of the stock” for
estate tax purposes.'’> The committee added that such treatment “is necessary to
prevent the avoidance of the estate and gift taxes” and that “the capacity in which
the decedent exercised the voting rights is immaterial.”'**

In one of the most significant fiduciary duty cases since Byrum, the United
States Tax Court ruled in Estate of Strangi v. Commissioner of Internal Revenue'”’
that the value of property transferred by a decedent during his lifetime to a family
limited partnership was includible in the decedent’s gross estate under LR.C.
§ 2036(a).""® In 1993 Mr. Strangi was diagnosed with a terminal illness.''” Shortly
thereafter, his son-in-law, acting as attorney-in-fact, assumed management of Mr.
Strangi’s affairs.''® Approximately two months before Mr. Strangi’s death, his
attorney-in-fact transferred more than $9 million of Mr. Strangi’s property,
consisting mostly of cash and marketable securities, as well as Mr. Strangi’s
personal residence, to a family limited partnership in return for a 99% limited
partnership interest."”® The general partner of the partnership was a' corporation

"9 1d. § 2036(b)(2). The family members whose ownership will be attributed to the
transferor/decedent for purposes of I.R.C. § 2036 (b) are the decedent’s spouse, children,
grandchildren, parents and certain partnerships, estates, trusts and corporations owned by
any of the foregoing. Id. § 318(a)(1)-(3).

""!Brant J. Hellwig, Revisiting Byrum, 23 VA. TAX REV. 275, 326 (2003).

12 Elaine Hightower Gagliardi, Economic Substance in the Context of the Federal
Estate and Gift Tax: The Internal Revenue Service Has It Wrong, 64 MONT. L. REV. 389,
409 n.86 (2003).

113 4 R. REP. NO. 94-1380, at 65 (1976), reprinted in 1976 U.S.C.C.A.N. 3356, 3419.

114 Id

5115 T.C. 478 (2000), aff’d in part, rev’d in part, 293 F.3d 279 (5th Cir. 2002), and
remanded in part, to Estate of Strangi v. Comm’r., 85 T.C.M. (CCH) 1330 (2003)
(“Strangi III), aff’d, 417 F.3d 468, 2005-2 U.S. Tax Cas.

19 Id. at 487-88. For a complete analysis of the Strangi case, see Mitchell M. Gans &

Jonathan G. Blattmachr, Strangi: A Critical Analysis and Planning Suggestions, 100 TAX
NOTES 1153 (2003).

"7 Strangi, 115 T.C. at 480.
118

Id.
"9 Id. at 480-81.
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whose stock was owned 47% by Mr. Strangi and 53% by Mr. Strangi’s four
children.'® Mr. Strangi's attorney-in-fact was employed as the corporation’s
president.’! The assets transferred to the partnership represented approximately
98% of Mr. Strangi’s total wealth."? Prior to Mr. Strangi’s death, the family
limited partnership paid for a variety of Mr. Strangi’s personal expenses, which
included his home health care.'*

The Service asserted a deficiency against Mr. Strangi’s estate, alleging estate
tax inclusion of the value of the limited partnership interests under IR.C.
2036(a)(1) because Mr. Strangi retained the right to enjoyment of the property.'**
The Service also asserted estate tax inclusion under I.LR.C. § 2036(s)(2) on the
grounds that Mr. Strangi retained the right to designate enjoyment of the
transferred property.'”® The tax court ruled in favor of the Service on both
claims.'?

The tax court first reasoned that the limited partnership interests were
included in Mr. Strangi's gross estate because he impliedly retained “economic
benefit” from the partnership.'’ The court cited the fact that Mr. Strangi
transferred 98% of his wealth to the limited partnership, that he remained in his
personal residence after transferring it to the partnership, and that distributions
from the partnership had been made for Mr. Strangi's personal expenses.'?®

The tax court next reasoned that Mr. Strangi, in his capacity as a member of
the Board of Directors of the corporate general partner, effectively retained the
right to designate the enjoyment of the partnership property because he could join
with the other directors to direct or withhold distributions from the partnership.'?
In other words, because of the managerial authority granted to the corporate
general partner, the Tax Court found that the “decedent can act together with other
[corporate] shareholders essentially to revoke the [limited partnership
arrangement] and thereby to bring about or accelerate present enjoyment of the
partnership assets.”'*°

In response to the estate’s assertion that a corporate shareholder’s fiduciary
duty would prevent him from joining with the other directors to revoke the
partnership agreement, the tax court distinguished the Strangi facts from Byrum."'

120 1d. at 481.

121 Id.

122 See id.

12 1d. at 482.

124 See id, at 483, 487.
125 See id.

126 See Estate of Strangi v. Comm’r., 85 T.C.M. (CCH) 1331, 133545 (2003).
127 1d. at 1337-38.

128 1d. at 1338.

125 1d. at 1340-41.

130 1d. at 1341.

Bl 14 at 1342.
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The tax court noted that in Byrum, an “independent trustee . . . alone had the ability
to determine distributions from the disputed trust, notwithstanding any prior action
by corporate owners or directors.”'*? Furthermore, the court stated that the “dual
roles” played by Mr. Strangi’s attorney-in-fact, as corporate manager and attorney-
in-fact for one of the shareholders, compromised any fiduciary duty.'*® Unlike in
Byrum, the alleged fiduciary duties in the Strangi case were substantively limited,
insofar as the fiduciary did not owe duties to “a significant number of unrelated
parties” and the asserted duties had no origin in “operating businesses that would
lend meaning to the standard of acting in the best interests of the entity.”'** The
court stated that “[t]he rights to designate [the transferred property] traceable to
decedent through [the corporate general partner] cannot be characterized as limited
in any meaningful way by duties owed essentially to himself. . . . Intrafamily
fiduciary duties within an investment vehicle are not equivalent in nature to the
obligations created” in Byrum.'*’

It is important to note that in Strangi, the tax court, affirmed by the Court of
Appeals for the Fifth Circuit, acknowledged that fiduciary duty may have some
meaning for estate tax purposes.’*® But in Strangi, the tax court cited two facts as
precluding the finding that fiduciary duty was a meaningful limitation in that case.
First, any such duty would have run to Mr. Strangi himself as limited partner.'®’
Second, the limited partnership was an investment vehicle, not an operating
business.'*® The court left open the possibility that, with different facts before it,
fiduciary duties might constitute meaningful limitations for estate tax purposes.'*®

The power of attorney presents the ideal scenario for the estate and gift tax
recognition of fiduciary duties. Such contracts for intimacy arise for largely non-
tax motives, such as planning for one’s subsequent incapacity'*® and delegating
legal authority to another to engage in a particular transaction, as in Hypothetical 1
discussed in Part IT B. Therefore, like in Byrum and unlike in Strangi, the duties of
an agent to a principal have legal and tax significance. The Uniform Power of
Attorney Act, passed by the National Conference of Commissioners on Uniform
State Laws on July 13, 2006 (the “2006 Act”)'*! and discussed in the next part, is
consistent with this construction of the agent as the principal’s fiduciary.'*?

132 Id.

133 Id.

134 Id.

15 1d. at 1343,

136 See id. at 134243,

137 Id.

138 Id.

13 See id. at 1343,

140 See supra Part I1B.

141 See UNIF. POWER OF ATT'Y ACT (amended 2006), 8B U.L.A. 24 (Supp. 2008); see
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IV. PROTECTING LEGAL AVATARS
A. Overview of the Uniform Durable Power of Attorney Act

The 2006 Act provides default rules applicable to powers of attorney and
recommends the use of a simple statutory form of power.'” The 2006 Act
improves on prior versions of uniform statutes concerning durable powers of
attorney, namely portions of the Uniform Probate Code of 1969'* and the Uniform
Durable Power of Attorney Act of 1979, as amended through 1987.'*° As of the
late 1980s,'*® some version of a uniform act had been adopted in a majority of
states, albeit with significant variations between and among them.'*’

In its survey of a national group of probate and elder law attorneys, the
National Conference of Commissioners found six main divergences among state
laws: “1) the authority of multiple agents; 2) the authority of a later-appointed
fiduciary or guardian; 3) the impact of dissolution or annulment of the principal’s
marriage to the agent; 4) activation of contingent powers; 5) the authority to make
gifts; and 6) standards for agent conduct and liability.”'*® The survey revealed that
practitioners had substantial consensus about what constituted “best practices”
with respect to powers of attorney, such as whether the grant of a power should
include gift-giving authority (not unless the power expressly stated), what standard
of care an agent owes to the principal (a fiduciary duty), and what safeguards are
necessary to prevent abuse of the power of attorney (many).'¥

The 2006 Act regularizes the power of attorney in many ways. The
presumption of a power of attorney’s durability is one of the most important

also Press Release, National Conference of Commissioners on Uniform State Laws, New
Act Updates the Rules on Powers of Attorney (July 13, 2006), available at http://www.
nccusl.org/Update/DesktopModules/NewsDisplay.aspx?ItemID=159.

12 But see Boxx, supra note 4; Carolyn L. Dessin, Acting as Agent Under a Financial
Durable Power of Attorney: An Unscripted Role, 75 NEB. L. REV. 574 (1996).

143 See Uniform Power of Attorney Act Summary, supra note 12.

144 See UNIF. PROBATE CODE §§ 5-501—505 (amended 1975), 8 U.L.A. 419-24
(1998).

143 See UNIF. DURABLE POWER OF ATT’Y ACT §§ 1-9 (amended 1987), 8A U.L.A.
246-59 (1998).

146 The National Conference of Commissioners on Uniform State Laws began its
study of professional opinion in 2002. Uniform Power of Attorney Act Summary, supra
note 12, at 1.

147 See UNIF. POWER OF ATT’Y ACT, supra note 1, at 22-23 (prefatory note); see also
William P. LaPiana, The New Uniform Power of Attorney Act, http://www.abanet.org/rppt/
publications/estate/2004/2/UPOAA-LaPiana.pdf (last visited Sept. 30, 2008).

148 See UNIF. POWER OF ATT’Y ACT 22 (amended 2006), 8B U.L.A. 27 (Supp. 2007)
(prefatory note).

' Id. at 22-23.
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changes.'® Previously the reverse assumption applied; silence meant that the
power terminated upon the principal’s incapacity. A principal was required to
specify if he or she wanted the agent’s authority to continue beyond the principal’s
incapacity or incompetence.'>' Under the 2006 Act, a power is presumed to be
presently exercisable “unless the principal provides in the power of attorney that it
is to become effective at a future date or upon the occurrence of a future event or
contingency.”*> The 2006 Act provides a model statutory form of power of
attorney'>” in an effort to regularize the substantive content of these instruments
and the procedures for their execution.'”* The 2006 Act attempts to address “the
problem of persons that refuse to accept an agent’s authority.”'** Specifically
section 119 provides that a party who accepts a power of attorney in good faith
will be protected from liability as long as he or she has no actual knowledge that
the power of attorney has been revoked or terminated.'*® Section 120 provides for
the imposition of financial and other penalties against a person who “unreasonably
refuses” to accept a power of attorney.'*’” A person’s refusal is not unreasonable if
he or she has actual knowledge of the revocation of the power of attorney'*® or the
person has a reasonable belief that the offered power is invalid."*’

In addition to rules designed to enhance the creation and use of powers of
attorney, the 2006 Act specifically addresses the six noted sources of divergence
among state laws.'® With respect to the authority of multiple agents, section 111
of the 2006 Uniform Act provides that “[u]nless the power of attorney otherwise
provides, each coagent may exercise its authority independently.”’®' A successor
agent who survives the death or resignation of his or her co-agents may continue to
serve as sole agent.'®? The principal also has the ability to nominate successor
agents who will have the same of authorities as the original agent.'®® The powers

0 14§ 104.

151 1 d

152 1d. § 109(a).

133 1d. §§ 301-302 (Article 3).

134 The form power of attorney contemplates that the principal will initial the powers
that he or she wishes to grant to the agent. See id.

13 Id. at 23 (prefatory note).

1% 1d. § 119(b)—(c).

7 1d. § 120.

8 1d. § 120(b)(3).

19 1d. § 120(b)(5).

10 See supra note 156, at 125 and accompanying text.

161 UNIF. POWER OF ATT’Y ACT § 111(a).

12 1d. § 111(b)(2).

16 1d. § 111(a)(2).

8 1d. § 111(b).




2008] TAX AVATARS 815

granted to an agent either may be enumerated or a principal may incorporate them
by reference to the 2006 Act.'®

The 2006 Act clarifies the circumstances under which an agent’s authorities
commence and terminate. Under section 109, a power becomes effective
immediately upon execution'® and its durability shall continue unless it expressly
provides that the power terminates upon the incapacity of the pnnc1pal 1% An
agent’s authority predictably terminates upon the principal’s death,'®’ revocation
by the principal,'®® or termination pursuant to the terms of the instrument itself.'®
An agent’s authority also will terminate if “an action is filed for the [dissolution] or
annulment of the agent’s marriage to the principal or their legal separation, unless
the power of attorney otherwise provides.”'”® Unless one of those circumstances
exists, mere lapse of time does not cause the power to expire. The length of time
between the date of the execution of the power and the agent’s exercise of his or
her authority has no relevance.'”’ A power of attorney does not become ‘stale” by
virtue of the passage of time alone.'”

The principal expressly must grant (or restrict) certain of an agent’s powers.'”
For example, in order to avoid negative tax consequences for an agent who is an
ancestor, spouse, or a descendent of the principal, or a person whom the principal
is legally obligated to support, that agent shall not have the right to transfer to
himself or herself any interest in the principal’s property, “whether by gift, right of
survivorship, beneficiary designation, disclaimer, or otherwise.”’™* Similarly, for
an agent to have the ability to create trusts, make gifts or create property rights in
others, the principal must expressly authorize the agent to do so.'”> Otherwise the
2006 Act provides that the execution of a power of attorney grants broad
authorities to an agent with respect to the principal’s real propert rty; 16 tangible
personal property;'”’ stocks and bonds;'”® commodities and options;'”” banking and

164 See id. § 202.

1% Id. §109(a).

1% See id. § 109(c). The purpose of this change is to “reflect[] the view that most
principals preferred their powers of attorney to be durable rather than nondurable.” /d. at 2.

7 1d. §110(a)(1).

18 1d. § 110(a)(3).

19 1d. § 110(a)(4).

1% Id. §110(b)(3) (alteration in original).

"1 1d. § 110(c).

172 Id.

'3 See id. § 201(a)—c).

% Id. § 201(b).

'3 1d. § 201(a)(1)~(a)(2).

16 Id. § 204.
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other financial transactions;'® operation of an entity or business;'®! insurance and
annuities;'®* estates, trusts, and other beneficial interests;'®* claims and litigation;'®*
personal and family maintenance;'® benefits from governmental programs;'®
retirement plans;'®” and taxes.'®® A principal may incorporate all of those powers
by reference to grant an agent a wide range of authorities.'®

For tax purposes, the Service takes the position that gifts made under a power
of attorney are revocable by the principal.””® Whether an agent under a power of
attorney has the ability to make gifts of the principal’s property has been the source
of significant litigation.'”' Some courts have found that a broad grant of authority
includes the ability of the agent to make gifts,'*? but other precedent suggests that
gift-giving authority must be granted specifically.'”> Therefore the best practice is
for a principal to state specifically whether the agent may make gifts of the
principal’s property.'*

If an agent has the ability to make gifts, whether as a matter of state law or
under the terms of the durable power of attorney, some courts (and the Service)
take the view that the agent has no ability to make such gifts to himself or
herself."”® The 2006 Act attempts to “strike[] a balance between the need for

180 1d. at § 208.

81 14, at § 209.

182 1d. § 210.

' 1d. at § 211.

184 1d. at § 212.

185 1d. § 213.

186 1d. § 214.

¥ Hd. §215.

138 1d. § 216.

' 1d. § 203.

190 Estate of Casey v. Comm’r, 948 F.2d 895, 896 (4th Cir. 1991).

! In the absence of a specific grant of a gift-giving authority, courts often turn to
state law for a determination of whether silence in a power of attorney includes the ability
to make gifts. See, e.g., Estate of Ridenour v. Comm’r, 65 T.C.M. (CCH) 1850, 1850-51
(1993) (applying Virginia law to gifts made by attorney-in-fact).

%2 See id.

193 See, e.g., LR.S. Priv. Ltr. Rul. 950934 (Dec. 4, 1995) (stating that a power of
attorney must expressly grant gift-giving authority to agent). But see Ridenour, 65 T.C.M.
at *8 (holding that attorney-in-fact had power to grant gifts “in accordance with decedent’s
personal lifetime gift-giving history” under Virginia law).

194 See MYRON KOVE & JAMES M. KOSAKOW, | HANDLING FEDERAL ESTATE & GIFT
TAXES § 2:160 (6th ed. 2008) (“The power of attorney should be durable so that it survives
the principal’s incompetency, and should contain a specific power authorizing gifts to
family members”).

195 See, e.g., RESTATEMENT (SECOND) OF AGENCY § 314 (1958).
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flexibility and acceptance of an agent’s authority and the need to prevent . . .
abuse.”’®® Section 217 contains three significant provisions that apply to an agent
who has been granted a broad gift-giving authority. First, the agent may make an
unlimited number of annual exclusion gifts, so long as the value of each gift does
not exceed the per-donee limit established by I.R.C. § 2503(b)(1)."*” Second, those
gifts may be made outright or in trust or to a college tuition savings program under
LR.C. § 529.'® Finally, all gifts by an agent must be “consistent with the
principal’s objectives if actually known by the agent and, if unknown, as the agent
determines is consistent with the principal’s best interest based on all relevant
factors.”'®® Therefore the 2006 Act creates boundaries that limit the power of an
agent who is generally authorized by a power of attorney to make gifts.”® In all
cases an agent is required to act consistently with the principal’s known objectives
or best interests.?’! In other parts of the 2006 Act, this standard for decision
making is more fully articulated as a fiduciary duty, as discussed in the next
section.

B. Agents as Fiduciaries Under the Durable Power of Attorney Act

Generally speaking, fiduciary duty arises out of the constellation of the
“duties of loyalty, prudence, and a host of subsidiary rules that reinforce the duties
of loyalty and prudence.”?* In 1927, Justice Benjamin Cardozo, Chief Judge of the
New York Court of Appeals, famously described fiduciary duty as a standard
“stricter than the morals of the market place. Not honesty alone, but the punctilio
of an honor the most sensitive, is then the standard of behavior.”**® A fiduciary is a
person with responsibilities to others and whose behavior is held to the highest
standard.

Consider a trustee of a lifetime or a testamentary trust. The trustee’s duty of
loyalty requires the trustee to administer the trust assets for the benefit of the

19 UNIF. POWER. OF ATT’Y ACT 2 (amended 2006), 8B U.L.A. 27 (Supp. 2007)
(prefatory note).

%7 Id. § 217(b)(1). The provision for excluding gifts from taxable income is set forth
at LR.C. § 2503(b)(1) (2000). Originally the exclusion amount was $10,000 but was
adjusted to $12,000 beginning in the 2006 tax year. See Rev. Proc. 2005-70, 2005-2 C.B.
979, 984.

18 See UNIF. POWER OF ATT’Y ACT § 217(a).

19 14, § 217(a).

2% See id. § 217. Note however that a power of attorney can provide the agent with
greater powers. Id. § 217(b) (stating that the boundaries of the act apply “[u]nless the
power of attorney otherwise provides™).

21 14§ 217(c).

202 JESSE DUKEMINIER ET AL., WILLS, TRUSTS, AND ESTATES 772 (7th ed. 2005)
(emphasis omitted).

23 Meinhard v. Salmon, 164 N.E. 545, 546 (N.Y. 1928).
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beneficiaries alone.”® Without court approval, the trustee may not buy trust assets
or sell them to himself, borrow trust funds, loan funds to the trust, profit (except
through compensation) from serving as trustee, commingle the trustee’s and trust
assets, or indirectly engage in any of the foregoing.””® Similarly the duty of
prudence®® requires a trustee to act in accordance with “the standards in dealing
with the trust assets that would be observed by a prudent man dealing with the
property of another.”>"’

The 2006 Act imposes most of the traditional duties of a fiduciary (such as
trustee) on an agent acting under a power of attorney.2%® Section 114(b) of the 2006
Act enumerates nine specific duties,”” each of which can be characterized as a
duty of loyalty, a duty of prudence, or a derivative thereof. First in the list is the
agent’s duty to act “loyally for the principal’s benefit.”*'® The agent must act
within the scope of the authority granted to him or her*'' and in a manner that is
“in accordance with the principal’s reasonable expectations,” if known, or if not,
then in the principal’s “best interest.”*'> The agent may not create a conflict of
interest that would prevent the agent from acting in the principal’s best interest.”'?
The agent must cooperate with any person named as the principal’s agent for
health-care decision making.*"*

The agent’s duty of prudence is articulated as the duty to “act with the care,
competence, and diligence ordinarily exercised by agents in similar
circumstances.”?'® Interestingly, although the 2006 Act refers to the behavior of
“agents in similar circumstances” as the touchstone against which an agent will be
measured, this standard falls somewhat short of the traditional articulation of the

2% See In re Gleeson’s Will, 124 N.E.2d 624, 627 (Ill. App. Ct. 1955) (describing
how trustee’s lease of trust land to himself constituted a breach of fiduciary duty); Hartman
v. Hartle, 122 A. 615, 615 (N.J. Ch. 1923) (describing how trustee breached fiduciary duty
when he purchased estate property in wife’s name).

29 GEORGE GLEASON BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 543(rev. 2d ed.
1993 & Supp. 2007).

206 See UNIF. TRUST CODE § 804 (2005).

27 UNIF. PROB. CODE § 7-302 (1993).

2% See generally UNIF. POWER OF ATTORNEY ACT § 114 (amended 2006), 8B U.L.A.
27 (Supp. 2007) (detailing the fiduciary duties of an agent notwithstanding the provision in
the power of attorney).

29 14 §114(a), (b).

210 14§ 114(b)(1).

2 rd § 114(a)(3).

212 14§ 114(a)(1).

23 1d. § 114(b)(2).

214 14, § 114(b)(5).

2 Id. § 114(b)(3).
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duty of prudence—that is, “the standards in dealing with [property] that would be
observed by a prudent man dealing with the property of another.”*'® Therefore
agents under powers of attorney are compared with other agents, not necessarily
the prudent person, although one hopes that the average agent is prudent. If not, the
average agent’s behavior remains the measurement under the 2006 Act. An agent
is required, as part of the duty of prudence, to “attempt to preserve the principal’s
estate plan,” if both known by the agent and “consistent with the principal’s best
interest.”?!” The agent must keep complete records of his or her actions.*'®

Even though the 2006 Act embraces the duties of loyalty, prudence and their
derivatives, the 2006 Act also specifically permits the agent to engage in limited
self-dealing transactions. An agent under a power of attorney may benefit from a
transaction with the principal as long as the agent acts with “care, competence, and
diligence for the best interests of the principal.”*'° Evaluation of the agent’s “care,
competence, and diligence” necessarily will take into account the agent’s
individual skills and expertise.””” To the extent that an agent is permitted to self
deal without court approval at all suggests that the duties of an agent under a
durable power of attorney are somewhat less rigorous than a trustee’s duties to
trust beneficiaries, for example.**'

From a policy perspective, the somewhat modified fiduciary duty of an agent
to a principal under a power of attorney reflects at least in part the uniqueness of
the principal-agent relationship. In many cases, the person acting as agent will be a
natural object of the principal’s bounty. A family member may be chosen as agent,
for example, precisely because the principal has a close relationship with him or
her. That close relationship, combined with the competent principal’s ability to
revoke the power of attorney, functions as some protection against an agent’s
acting in a manner that is inconsistent with the principal’s directions or best
interests. In the trustee-beneficiary scenario, trust beneficiaries typically have no
ability to remove the trustee.””” Also the trust’s grantor, not the beneficiaries,
selects the initial trustee, who may be a stranger to the beneficiaries. And even if
the initial trustee were a person or institution known to the initial trust
beneficiaries, as more time passes, it is less likely that a successor trustee and trust
beneficiaries have any personal relationship.

216 See supra note 207.

217 UNIF. POWER OF ATT’Y ACT § 114(b)(6).

218 14, § 114(b)(4).

> 14, § 114(d).

20 14, § 114(e).

2! See, e.g., In re Estate of Hegel, 668 N.E.2d 474, 478 (Ohio 1996) (stating that
courts are not required to approve acts of agent under power of attorney); see also supra
notes 72—74 and accompanying text (describing fiduciary duties).

22 But see Stewart E. Sterk, Trust Protectors, Agency Costs, and Fiduciary Duty, 27
CARDOZO L. REV. 2761 (2006) (discussing the use of trust protectors to enforce principals’
intent).
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C. Fiduciary Duties Are Meaningful Limitations for Tax Purposes

Fiduciary duty is the most commonly asserted explanation for why the
creation of a durable power of attorney does not give rise to negative wealth
transfer tax consequences.””> Even under a law such as the 2006 Act, which grants
an agent the ability to appoint the principal’s property to himself or herself,”** the
agent’s power is limited to the annual exclusion amount.””® The agent is
constrained by his or her duty of loyalty to the principal from applying the trust
property in a manner that is inconsistent with the best interests of the principal.?®
An agent under a power of attorney has a slightly different fiduciary duty from a
trustee. That difference arises out of the unique nature of the principal-agent
relationship.

Fiduciary duty in the power of attorney context has an estate and gift tax
impact that it does not have in other contexts.”?” At its core, a power of attorney is
a contract for intimacy. More people have created these contracts for intimacy than
have established a trust.??® According to one survey of adults age 50 and over, 23%
of that population have created one or more lifetime trusts,””® but 45% have
executed a durable power of attorney.>” Among the age 75 to 79 subgroup, about
30% have created a trust®®' but 60% have executed a durable power of attorney.>*>

Contracts for legal intimacy of the principal-agent variety are popular because
they are easy to create without a lawyer. In fact, the power of attorney forms that
are available in stationery stores and on the internet* are often identical to those

223 See supra Part I1LB.

224 See supra Part I11.C.

2 See supra note 207 and accompanying text.

28 See supra Part IV.B.

227 See supra Part IIL.

222 AARP Research Group, Where There is a Will...: Legal Documents Among the
50+ Population: Findings from an AARP Survey (Apr. 2000), http://assets.aarp.org/
rgeenter/econ/will.pdf.

P14, at 5.

230 Id.

3114, at fig.7.

32 Id. Other commentators estimate that approximately 70 percent of people over the
age of seventy have executed powers of attorney. MCGOVERN & KURTZ, supra note 10, at
300 (citing Thomas J. Begley, Jr. & Andrew H. Hook, The Elder Law Durable Power of
Attorney, 29 EST. PLAN. 538 (2002)).

23 See, e.g., Statutory Durable Power of Attorney Form (listing a variety of powers
which may be denied by crossing them out), available at http://www .texasprobate.com/
forms/poa.htm (last visited July 2, 2008).




2008] TAX AVATARS 821

used by expensive law firms.>** Additionally, power of attorney forms, unlike
many will and trust forms, require minimal customization. Therefore it is likely
that a layperson can prepare and execute a power of attorney form without making
legally significant mistakes; problems with will and trust forms, in contrast, give
rise to well-known litigation.”*

Durable powers of attorney are also appealing because they enable a principal
to share or delegate power over his or her property without relinquishing full
control over it. For those who are reluctant to acknowledge that they have lost the
interest, ability, or energy to manage their property, the power of attorney may be a
particularly desirable arrangement. Unlike a court-appointed guardianship, a
contract for intimacy is a private arrangement that need be known only to the
principal, agent, and the person requested to accept the durable power of attorney
as evidence of the agent’s authority. The contract for intimacy allows for a level of
privacy that a guardianship does not.

V. THE FUTURE OF LEGAL AVATARS
A. For Taxpayers with Limited Traditional Family Ties

The 2006 Act standardizes the contract for legal intimacy that arises between
a principal and agent under a durable power of attorney.”® The 2006 Act clearly
defines the agent’s duties to the principal. From a business perspective, one can
anticipate a shift in the practices of certain banks and trust companies. Just as some
institutions now offer professional executor or trustee services, these institutions
could expand their fiduciary business to include professional attorney-in-fact
services. This potential shift to a commodified, professional fiduciary relationship
would have no impact on the very rich (who can pay a bank or trust company to
act in this capacity) or the very poor (who will not be able to afford professional
fiduciary services at any cost). The United States middle class, however, may
benefit from being able to obtain professional fiduciary services at a standardized
rate.

Many Americans live more than two hours from their closest family
members. These people would be the target market for professional fiduciary
services under a power of attorney. Even those who do live close to family
members may prefer a professional fiduciary; not everyone has a trusted family
member who is willing and able to take care of his or her financial and personal
matters. The divorce rate for first marriages hovered at 3.6 per 1,000 of the

24 See supra note 6.

B3 See, e.g., In re Estate of Mulkins, 496 P.2d 605, 607 (Ariz. Ct. App. 1972)
(holding that the text of the will form itself was “surplusage,” but that the remainder
formed a valid holographic will).

28 See supra Part IV.A.
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population in 2005.27 Marriage rates occur at a rate of 7.5 per 1,000 of the total
population.”® Of the 105.5 million households surveyed in the 2000 Census,
68.1% were “family households” (households containing at least one person
related to the head of household by birth, marriage or adoption).”® 31.9% were
“non-family households” (not containing at least one person related to the head of
the household by birth marriage or adoption).*** More and more often people live
far away from family members; they live alone or with others to whom they are
bound together by affective ties, but not genetic or legal ones.

B. For Taxpayers of Varying Levels of Wealth

The regularization of the principal-agent relationship by the 2006 Act may
lead to its commodification. If so, then those who do not have a family member or
close associate willing or able to fulfill that function will be able to engage a
professional to do so at presumably competitive prices. Four factors would
encourage positive performances by a professional agent at a relatively low cost.
First, there are very low barriers to entry. One need not have specialized training or
knowledge to act as an agent under a power of attorney. Second, a professional
fiduciary will want to maintain a good reputation in the community, or risk losing
existing business. Third, a professional fiduciary will want to enhance his, her or
its good reputation in the community in order to increase business. If a professional
fiduciary abuses his, her or its authority under a power of attorney, the fiduciary
will have difficulty maintaining existing business and attracting new business.
Fourth, a professional fiduciary has an incentive to act within the scope of its
authority because it will be a repeat player who both proffers and receives powers
of attorney in the financial marketplace.

237 BIRTH, MARRIAGES, DIVORCES, AND DEATHS: PROVISIONAL DATA FOR 2005,
NAT’L. VITAL STATISTICS REPORT 54 (2) (July 21, 2006), http://www.cdc.gov/nchs/data/
nvsr/nvsrS4/nvsr54_20.pdf.

238 I d

% Tavia Simmons and Grace O’Neill, Households and Families: 2000 Census Brief
(Sept.2 ‘%001), Table 1, http://www.census.gov/prod/2001pubs/c2kbr01-8.pdf.

Id.
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To illustrate, consider two neighborhood banks, Bank X and Bank Y, both of
which offer professional services as agents under powers of attorney. Bank X will
want to act within the scope of its authority under a power of attorney presented to
Bank Y, for example, because Bank X will want Bank Y to act similarly with
respect to any power of attorney presented to Bank X. Furthermore, if Bank X
imposes significant transaction costs (such as delay) every time Bank Y presents a
power of attorney, then Bank Y will impose significant transaction costs every
time Bank X presents a power of attorney. Neither would be able to carry out its
duties in a timely fashion. Market incentives would encourage the two banks to act
appropriately.

As a practical matter, however, professional fiduciaries may not appeal even
to taxpayers who can afford them. A professional might do a “better” job as agent
than would a friend or family member, but a professional fiduciary might feel less
obligated to act in conformity with a principal’s previously expressed wishes or
unique needs. Acting as agent will be cost ineffective for the professional fiduciary
if too much customized work is required. One hopes that an individual nominated
as agent would feel at least some moral duty to act consistently with the principal’s
wishes, no matter how idiosyncratic, because of his or her personal connection to
the principal. An institutional relationship by its nature is less likely to carry with it
such a moral or behavioral obligation.

If a professional fiduciary business does develop in response to the Act, most
taxpayers will remain in the same position in which they were before the Act.
Wealthy people, who have always had the ability to hire a professional fiduciary,
will continue to be able to afford one. They may even benefit from cost reductions
due to the regularization of the principal-agent relationship. Of course a person
may not need to engage a professional fiduciary, if a willing child, for example,
will perform those services.

In contrast, moderate-income or low-income taxpayers who historically have
not employed professional fiduciaries may still not be able to afford them,
regardless of how low the fees become. Even a commodified principal-agent
relationship may be too costly for many taxpayers; the Act does nothing to help
these taxpayers contract for intimacy. Yet the regularization of these types of
contracts suggests the possible recognition of other choice-based human
relationships, discussed in the next part.
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VI. TAX AVATARS, ALTER EGOS AND CHOICE-BASED RELATIONSHIPS
A. How Legal Avatars Benefit the Economy

Critical scholars who share an anti-subordination agenda have two reasons to
engage in a deep analysis of the tax treatment of powers of attorney. First, if the
tax and other aspects of powers of attorney are well understood, the value of an
agent’s services will be able to be measured accurately. Second, a regularized
principal-agent relationship should be understood in historical context; it conforms
to the cultural practice of outsourcing activities that one is not willing or able to do
for oneself (or find a family member to do).

 Commodification of the fiduciary relationship under a power of attorney will
permit scholars to measure more accurately the economic value of this work.>*'
The overwhelming majority of caregivers for the elderly are female.”** In-a study
of elderly people’s choice of a health care proxy, i.e., someone to make medical
decisions in the event of the individual’s incapacity, “in selecting a surrogate
decision maker, elders tend to look at those they see as caregivers. The spouses of
elderly persons are commonly elderly as well and therefore may have physical or
cognitive deficits that limit their ability to engage in effective caregiving.”**
Therefore if women are most likely to be caretakers, and caretakers are likely to be
the surrogate decision makers, it is not unreasonable to assume that women are
more likely than men to serve as agents under a power of attorney.

For feminist legal scholars in particular, making women’s caretaking work
visible historically has been an important project.*** For example, Martha Fineman
has highlighted the secondary economic effects of women’s caretaking activities.

99, ¢

Fineman points to women’s “derivative dependency”: “[T]Those who care for others

! In the international development context, Lourdes Beneria has suggested that
much of women’s work is not accounted for in economic studies because it is unregulated
or not generally visible in the marketplace. See LOURDES BENERiA, GENDER,
DEVELOPMENT AND GLOBILIZATION: ECONOMICS AS IF ALL PEOPLE MATTERED 136 (2003)
(describing the role of women in the informal sector and the difficulty of gathering
systemic information from this informal sector).

2 For a breakdown of the demographics of formal and informal caregivers, see
Jeannette Takamura & Bob Williams, Informal Caregiving: Compassion in Action 5-12,
http://aspe.hhs.gov/daltcp/reports/carebro2.pdf (last visited July 2, 2008).

% Nina A. Kohn, Elder Empowerment As a Strategy for Curbing the Abuse of
Durable Powers of Attorney, 59 RUTGERS L.REV. 1, 9 (2006).

4 See, e.g., MARTHA ALBERTSON FINEMAN, THE NEUTERED MOTHER, THE SEXUAL
FAMILY, AND OTHER TWENTIETH CENTURY TRAGEDIES 9 (1995) (framing her argument in
terms of “burden[ing] those who would caretake with ideological and actual impediments
that make their tasks more difficult”).
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are themselves dependent on resources in order to undertake that care. Caretakers
have a need for monetary or material resources. They also need recourse to
institutional supports and accommodation, a need for structural arrangements that
facilitate caretaking.”>* In a similar vein, Katharine Silbaugh has emphasized the
importance of understanding the economic value of women’s unpaid caretaking
and household work.2* She says, “[hJome labor as an area of significant concern to
women’s working lives does not appear to be temporary. . . . [I]t is critical to push
for the equality of treatment of that work with paid work, and not just to seek the
equality of treatment of both men and women in the paid labor force.”?*’ A crucial
step toward gender equality, then, is measuring the economic value of women’s
unpaid work. If even a small professional fiduciary service business arises from the
regularized principal-agent relationship created under the 2006 Act, then the
market itself will set the value for this “caretaking” work.

If it is true that more women than men do the caretaking work of agents under
a power of attorney, then the shift to a market in professional fiduciaries mirrors
other cultural practices of outsourcing work traditionally performed by women.
The influx of women into paid “market” work created a secondary workforce of
women engaged in paid child-care and housekeeping. Some scholars have
suggested that women’s work outside the home has perpetuated a hierarchy in
which “market” (outside-the-home) work is more important than “non-market”
(inside-the-home) work, even if both are compensated.’*® Additionally, critics
claim that women’s paid employment outside the home reifies a racialized
economic stratification of women in which (the typically white) women who work
outside the home employ women (typically of color) to work inside the (typically
white) women’s homes.”*® Yet in the power of attorney context, the shift of one
woman’s responsibilities onto another is not likely to involve outsourcing to a
party with a lesser bargaining position. A professional fiduciary, such as a bank or
trust company, will be able to charge a market rate for its services and will offer

245 Martha Albertson Fineman, Cracking the Foundational Myths: Independence,
Autonomy and Self-Sufficiency, 8 AM. U. J. GENDER SocC. PoL’y & L. 13, 20 (1999).

246 Katharine Silbaugh, Commodification and Women’s Household Labor, 9 YALE
J.L. & FEMINISM 81 (1997).

7 Id. at 101.

% MARY ROMERO, MAID IN THE U.S.A. 98 (1992) (“[¢e]mployed middle- and upper-
middle class women escaped the double day syndrome by hiring poor women of color to
perform housework and child care, and this was characterized as progress. Some feminists
defined domestic service as progress . . . . However this definition neglects the inescapable
fact that when women hire other women at low wages to do housework, both employees
and employers remain women”).

2 Rosa Lopez, Christopher Darden and Me, in CRITICAL RACE FEMINISM: A
READER (Adrien Katharine Wing ed., 2d ed. 2003); Taunya Lovel Banks, Toward a Global
Critical Feminsit Vision: Domestic Wor, and the Nanny Tax Debate, 3 J. Gender, Race &
Justice 1, 31 nn. 13940 (1999).
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professional agent services only if they are remunerative. In contrast, at least with
childcare and housekeeping, the women to whom the work is “outsourced” often
earn minimum wage and have limited economic mobility.”® In this way, the
projected outsourcing of professional agent work avoids some of the traditional
critiques of other outsourcing of women’s work.

B. How Legal Avatars Benefit Diverse Human Relationships

Another reason that scholars need to understand the tax treatment of powers
of attorney is that the Service’s recognition of contractual intimacy in this context
may suggest the possibility of formal recognition in the tax law of other
relationships that arise by individual choice. Affective family-like relationships
have achieved some level of legal recognition in other, more fundamental areas of
the law. For example, in response to a decision by the New Jersey Supreme Court
in 2006,”" the New Jersey state legislature passed “An Act Concerning Marriage
and Civil Unions” granting to same-sex partners to a civil union “all the rights and
benefits that married heterosexual couples enjoy.”>>> But the vast majority of
opposite-sex New Jersey couples must marry in order to receive these rights and
benefits.”®> As a policy matter, New Jersey law gives its imprimatur to certain
relationships through formal labels of “marriage” and “civil union.”***

In contrast to the New Jersey rule, the Netherlands has a rule that permits any
two people to choose to be treated as “married,” but for the limited purposes of tax
reporting and paying:

These partners are permitted to share joint income (e.g., their
taxable income from an owner-occupied dwelling, splitting mortgage
interest deduction, child care expenses, taxable income from substantial
participation, and the personal allowance) between them for their tax
return. Of course, the law demands some conditions to be fulfilled . . . .

0 This may be due to language status, educational status, economic status or a
variety of other factors. See, e.g., id.

#1 Lewis v. Harris, 908 A.2d 196, 206 (N.J. 2006) (holding that same-sex couples
have no fundamental or constitutional right to be married under New Jersey law; they do
have a right to the “benefits and privileges afforded to married heterosexual couples™).

232 See N.J. STAT. ANN. § 37:1-28 (West Supp. 2008).

23 See Domestic Partnership Act, N.J . STAT. ANN. § 26:8A (West 2007 & Supp.
2008). New Jersey makes an exception for opposite sex couples, where both of the parties
are age 62 or older. See id. § 26:8A4(b)(5). These couples can register their domestic
partnership and receive certain state benefits. See id. §26:8A.

2% See N.J. STAT. ANN. § 37:1-1 (West 2007) (prohibiting certain marriages or civil
unions).
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The most important conditions are having a joint household and having
lived together for at least six months. . . . [S]Jame-sex (homosexual)
couples[,] . . . a parent and an adult child or . . . other siblings or non-
siblings who share one household . . . can opt to be partners for tax

purposes.?®

By permitting these types of elective “family” registrations, the Netherlands
consciously recognizes and grants privileges to those relationships that have
certain qualities of most marriages (a physically shared residence and some
economic pooling). Dutch law gives greater latitude, at least in a tax sense, to
many types of relationships that arise by choice, not just those relationships that
are eligible for official state recognition as “marriage” or a “civil union,” which
labels depend on the gender of the parties and the presumed existence of a sexual
relation between them.

Like the New Jersey law and unlike the Dutch law, the U.S. federal laws of
wealth transfer taxation generally are selective in what types of relationships
between taxpayers are eligible for favorable treatment.”® For example, a taxpayer
may make unlimited tax-free transfers to his or her U.S. citizen-spouse.””’ Some
death-time transfers to family members receive favorable estate tax treatment
compared to transfers of the same property to non-family members.>*® The estate
and gift tax treatment of the power of attorney is an important exception to the
preferential treatment for married, heterosexual couples and certain family
members. The fact that creating a power of attorney triggers no taxable gift by the
principal or estate tax inclusion for the agent™ is true regardless of the presence or
absence of a genetic or other legal relationship between the principal and agent.’®
Thus, at least in the power of attorney context, the U.S. federal estate and gift tax
laws permit the recognition of all intimate relationships that arise by contract.

5 J.L.M. Gribnau & R.H. Happé, Restricting the Legislative Power to Tax, 11. 1
ELEC. J. OF Comp. L. 1, 21 (May 2007), http://www.ejcl.org/111/art111-11.pdf ; see also
Henry Ordower, Comparative Law Observations on Taxation of Same-Sex Couples, 111
TAX NOTES 229, 230 (Apr. 10, 2006) (stating that “the Netherlands . . . permit[s] same-sex,
civil marriages”).

26 See, e.g., Bridget J. Crawford, One Flesh, Two Taxpayers: A New Approach To
Marriage and Wealth Transfer Taxation, 6 FLA. TAX REV. 757, 759 (2004) (advocating for
abandonment of marital gift and estate tax deductions).

7 See ILR.C. §§ 2056, 2523 (2006) (setting the estate tax marital deduction and the
gift tax marital deduction).

2% See, e.g., Bridget J. Crawford; The Profits and Penalties of Kinship: Conflicting
Meanings of Family in Estate Tax Law, 3 PITT. TAX REV. 1, 18 (2005) (discussing how
distribution of certain types of real property to family members may affect the property’s
valuation for estate tax purposes).

% See supra Part I1LB.

%0 See supra Part I1LB.
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The law’s recognition of contracts can be the source of power and rights for
members of disenfranchised groups. Consider, for example, Professor Patricia
Williams’ description of her apartment search and how it differed from her white
male colleague’s search:

In my rush to show good faith and trustworthiness, I signed a
detailed, lengthily negotiated, finely printed lease firmly establishing me
as the ideal arm’s-length transactor . . . . [Peter and I] could not reconcile
our very different relations to the tonalities of law. Peter, for example,
appeared to be extremely self-conscious of his power potential (either
real or imagistic) as white or male or lawyer authority figure. He seemed
to go some lengths to overcome the wall that image might impose . . . .
On the other hand, I was raised to be acutely conscious of the likelihood
that no matter what degree of professional I am, people will greet and
dismiss my black femaleness as unreliable, untrustworthy, hostile, angry,
powerless, irrational and probably destitute . . . . [T]o show that I can
speak the language of lease is my way of enhancing trust of me in my
business affairs.?"'

For Williams, a contract evidences legal personhood and secures rights. Only
those in positions of power (the “white or male or lawyer authority figure”) eschew
the contract. But those whom society has regarded as “unreliable, untrustworthy,
hostile” or otherwise outsiders are the ones who can benefit most from the
formalized rights and recognition inherent in a contract. Favorable estate and gift
tax treatment of contractual intimacy then can read as recognition of the rights (and
responsibilities) that the parties to the contract have. For those with relationships
that are already favored, because of marital status or otherwise, the
commodification of the principal-agent relationship may have no cultural
significance. But for members of out-groups, legal recognition and protection for
their relationships are crucial steps toward meaningful rights.

If the wealth transfer tax laws give a favorable tax treatment to contracts for
intimacy that arise under a power of attorney, then the law has the capacity to
recognize elective, non-marital relationships for other tax purposes. The
Netherlands example suggests that any two people should be able to “opt in” to
being treated as a single taxpaying unit. Such an “opt in” to favorable tax treatment
currently exists with respect to powers of attorney.’®* Just as one can enter into a
contract for intimacy in the form of a power of attorney, an individual taxpayer
should be able to designate another as his or her “partner” for income tax filing

261 PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS 147 (1991).
262 See supra Part IIL.B.
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purposes. That same “partner” could receive lifetime and death-time transfers free
of any wealth transfer tax, just as spouses can.”®® Also the tax-designated “partner”
could be treated as a “member of the family” of the taxpayer for purposes of
eligibility for the special valuation rules under IL.R.C. § 2032A among other tax
benefits.”**

These are only two illustrations of the ways that the tax law could recognize -
tax-designated partners. As with any benefits, a person with a tax-designated
partner would be required to accept the negative consequences of that designation.
For example, that tax-designated partner would be considered as a “member of the
family” of the taxpayer within the meaning of ILR.C. § 318% for purposes of
determining whether a particular corporation is a “controlled corporation” within
the meaning of L.R.C. § 2036(b).® A full exploration of all of the possibilities for
the tax recognition of contractual intimacy deserves more in-depth study, which is
beyond the scope of this article. The next section outlines the theoretical
implications for future critical scholarship of tax recognition of contracts for
intimacy.

C. How Legal Avatars Impact Tax Scholarship
1. An Overview of Critical Tax Scholarship

The mid- to late-1990s were the halcyon days of critical tax scholarship.
During this period, a small number of law professors attracted significant attention
for the application of so-called “outsider” perspectives to the study of the Internal
Revenue Code.?®” Their scholarship employed feminist theory, critical race theory,
and LGBT perspectives to uncover bias against women, racial minorities, and gays
and lesbians.

Some of the best feminist-oriented tax scholarship had the quality of
intellectual archaeology. Carolyn Jones’s historical work highlighted women’s

263 See supra note 258 and accompanying text.

264 Almost always, the alternate valuation under LR.C. § 2032A will result in a lower
valuation and lower estate tax bill. See, e.g., Dennis 1. Belcher, Estate Planning for Family
Business Owners: Section 20324, Section 6166 and Section 303, SH092 ALI-ABA PCW
449, 46569 (2003) (discussing examples of special valuation and noting that it is rarely
used outside of the context of farm land).

%5 See LR.C. § 318(a)(1)(A) (2006) (establishing circumstances under which an
individual is considered to own stock for another).

266 See I.R.C. § 2036(b)(2) (valuing a life estate in stock with reference to whether the
stock was owned for an individual by another under L.R.C. § 318).

%7 See, e.g., Carolyn C. Jones, Split Income and Separate Spheres: Tax Law and
Gender Roles in the 1940s, 6 LAwW & HIST. REvV. 259 (1994) (describing how the
contributions of women were valued from a tax perspective in the 1940s).
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participation in nineteenth-century tax protests.”® Although Jones did not
specifically contextualize her scholarship, her study of women’s tax resistance
employed the classic feminist legal method of “emphasiz[ing] women’s
experience.””® Similarly Wendy Gerzog read the specialized estate and gift tax
marital deduction rules from the perspective of women who survive their
spouses.””® Gerzog suggested that certain tax rules contribute to women’s
economic dependence and are based on traditional gender stereotypes of women.””!
Her work demonstrated the feminist legal method of exposing “male bias and male
norms in rules, standards, and concepts that appear neutral or objective on their
face,” a classic method of feminist legal theory.””* Also in a similar vein, Nancy
Staudt undertook a study of the tax treatment of unpaid household work and
argued that the “the Tax Code provides financial incentives for women to work in
the home after bearing children. It is not surprising that the tax laws reflect an
image of men as public actors earning a wage in the market, and that the laws
assume women do not and should not have such roles.”?”> By exposing the “less-
than-ideal course of action” that women face,”™* Staudt employed feminist legal
methodology to understand better the disparate impact of seemingly facially
neutral rules.””

At approximately the same time that Jones’s, Gerzog’s, and Staudt’s work
appeared, three scholars in particular employed critical race theory as a lens for
examining the Internal Revenue Code. Beverly Moran, William Whitford and
Dorothy Brown responded explicitly to Professor Jerome Culp’s challenge that

68 See, e.g., Carolyn C. Jones, Split Income and Separate Spheres: Tax Law and
Gender Roles in the 1940s, 6 LAW & HIST. REV. 259 (1994).

2% MARTHA CHAMALLAS, INTRODUCTION TO FEMINIST LEGAL THEORY 4-6 (2d ed.
2003).

7 Wendy C. Gerzog, The Marital Deduction QTIP Provisions: Illogical and
Degrading to Women, 3 UCLA WOMEN’S L. J. 201 (1995).

71 Id. at 305-06.

272 CHAMALLAS, supra note 269, at 6. For a thorough discussion of “androcentrism”
and “the privilegizing of males experience and the ‘otherizing’ of female experience,” see
also SANDRA LipsSiTZ BEM, THE LENSES OF GENDER: TRANSFORMING THE DEBATE ON
SEXUAL INEQUALITY 39-79, 183-91 (1993).

23 Nancy C. Staudt, Taxing Housework, 84 GEO.L.J. 1571, 1571 (1996).

274 CHAMALLAS, supra note 269, at 9.

" For other feminist tax scholarship, see, e.g., Mary Louise Fellows, Wills and
Trusts: The Kingdom of the Fathers, 10 LAW & INEQ. J. 137 (1991) (discussing how
women rteceive less consideration than men under facially-neutral laws) and Edward J.
McCaffery, Taxation and the Family: A Fresh Look at Behavioral Gender Biases in the
Code, 40 UCLA L. REV. 983 (1993) (recognizing that tax law reflects longstanding biased
social models).
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“[e]veryone has to do black scholarship if it is to succeed.”””® Moran and Whitford
in their 1996 article; “A Black Critique of the Internal Revenue Code,”*"” declared
the relevance of critical race theory to tax scholarship:

One main thrust of critical race theory is a belief that racial
subordination is everywhere, a structural aspect of all parts of American
society. If this part of critical race theory has merit, then every important
American institution should reflect -racial subordination, even such a
seemingly neutral institution as the American tax system.”’®

Similarly, Dorothy Brown has focused her research agenda on the purported
neutrality of tax laws.”” In a 1997 speech, Brown proposed a scholarly project
“dedicated to forever eradicating the belief that tax law is somehow different, that
it has no differing impact based upon race, ethnicity, or any other characteristic.”**’
In one article, Brown exposed “how the convergence of the tax principles,
employment discrimination, and differing marital rates result in black couples
being more likely to pay a higher marriage penalty and white couples being more
likely to receive a marriage bonus.”**! In another article, Brown demonstrated how
members of some racial groups are more likely than members of other racial
groups to be eligible for certain tax credits.”®*> By combining sociological studies
with technical understanding of tax rules, Brown exposed the racialized aspects of
tax law.

Writing approximately five years after this highly publicized feminist and
critical race scholarship, Anthony Infanti added another critical perspective to the
study of tax law. Infanti’s work engages in illustrating that tax is just one of the
many areas of law that actively discriminate against lesbian and gay people.”*’ He
has applied critical theoretical methods to study. tax expenditures and tax
treaties.”® According to Infanti, the tax law is “an area where gay and lesbian

276 See Jerome McCristal Culp, Jr., Toward a Black Legal Scholarship: Race and
‘Original Understandings, 1991 DUKE L.J. 39, 105 (1991).

277 Beverly 1. Moran & William Whitford, 4 Black Critique of the Internal Revenue
Code, 1996 Wis. L. REV. 751 (1996).

78 Id. at 75152 (citations omitted).

2 Dorothy A. Brown, Split Personalities: Tax Law and Critical Race Theory, 19 W.
NEW ENG. L. REV. 89 (1997).

%014, at91.

*11d. at 94.

%2 Dorothy A. Brown, Race and Class Matters in Tax Policy, 107 COLUM. L. REV.
790, 790 (2007).

3 Anthony C. Infanti, The Internal Revenue Code as Sodomy Statute, 44 SANTA
CLARA L. REV. 763, 768 (2004) (describing the Internal Revenue Code as “another weapon
for discrimination and oppression in society's already well-stocked arsenal”).

24 Anthony C. Infanti, 4 Tax Crit Identity Crisis? Or Tax Expenditure Analysis,
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issues generally remain shrouded in darkness, forcibly banished to the invisibility
of the closet.””®* His scholarship invites consideration of how tax rules impact
individuals whose relationships are not recognized for federal tax purposes.”*®

The reaction of traditional tax scholars to feminist, critical race, and LGBT
perspectives has not been positive. Critical tax scholarship has been criticized as
inaccurate and unhelpful. Lawrence Zelenak suggests that critical scholarship
displays “an overeagerness to accuse the tax laws of hostility to women.”**” Both
Zelenak and Joseph Dodge have dismissed critical scholarship as failing to
articulate a positive agenda for legal reform.?®® Their critique is accurate in part, to
the extent that critical tax scholarship does not take as its primary task a detailed
rewriting of tax rules, nor does it emphasize the ways in which the tax law actually
could favor disenfranchised groups.”® But to suggest that it should develop a
positive agenda fundamentally misunderstands the critical project as a whole.
Critical tax scholarship uncovers, reveals, and exposes bias in the face of
arguments that the tax laws are value neutral.

2. Opportunities for Critical Tax Scholarship

This article shares the normative assumptions of critical tax scholarship.*® It
accepts the proposition that the tax laws are biased in favor of certain groups.”' It
argues that the tax laws should recognize a wider range of human relationships

Deconstruction, and the Rethinking of a Collective Identity, 26 WHITTIER L. REv. 707
(2005).

%5  Anthony C. Infanti Tax Protest, "a Homosexual,”" and Frivolity: a
Deconstructionist Meditation, 24 ST. Louis U. PUB. L. REv. 21, 21-22 (2005).

286 See generally id. (discussing the legal implications of same-sex married couples
filing either single and joint tax returns).

%7 Lawrence Zelenak, Taking Critical Tax Theory Seriously, 76 N.C. L. Rev. 1521,
1523 (1998).

%8 Id. at 1524 (“The most serious problem [with critical tax scholarship] is the failure
to think through proposed solutions with sufficient care.”); Joseph M. Dodge, 4 Feminist
Perspective on the QTIP Trust and the Unlimited Marital Deduction, 76 N.C. L. REV.
1729, 1729 (1998) (stating that critical tax scholarship is “weak on plausible solutions”).

2% But see Theodore P. Seto, The Assumption of Selfishness in the Internal Revenue
Code: Reframing the Unintended Tax Advantages of Gay Marriage (April 2007). Loyola-
LA Legal Studies Paper No. 2005-33 (arguing that tax treatment of familial relationships
relying on traditional legal definitions may benefit same-sex spouses), http://ssrn.com/
abstract=850645.

%0 See supra Part V.

291 Id
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than they currently do.®> Where this work departs from critical tax scholarship,

however, is in its methodology. Instead of centering the critique on ways in which
the existing tax rules are discriminatory (at worst) or misguided (at best), the
article focuses on how the current tax law suggests the possibility for broader
recognition of alternative family structures and choice-based human relationships.
Through a detailed analysis of the estate and gift tax treatment of powers of
attorney, one can see how the existing tax structure accommodates and privileges
contracts for intimacy. Similar choice-based relationships could receive favorable
treatment in other tax contexts.””> By focusing more on the positive aspects of
existing tax rules, critical tax scholars have the opportunity to use the current legal
framework to subvert restrictive and discriminatory social structures and to achieve
recognition and protection for those who experience discrimination or
disadvantage.

Writing about feminism in particular, Janet Halley has warned about the
constraining theoretical consequences of a movement’s failure to embrace its own
power.”** In particular, Halley suggests that feminism has taken on a tyrannical
quality; it wields “actual, real-world and theoretical power.”** Halley calls power-
wielding, moralistic feminism “governance feminism.”*° One of the main
theoretical missteps of governance feminism according to Halley is feminism’s
persistence in believing itself to be powerless:

[A]cknowledging [some feminist work] to be a governance project has a
dark side, and it is important to face it. That dark side includes its
vanquished, its prisoners of war, the interests that pay the taxes it has
levied and owe the rents it has imposed. Feminism with blood on its
hands. . . .

.. .[W]hen governance feminism/feminist theory pretends it is always the
underdog, and when feminists insist that the prodigals must be converged
back into feminism or feminism will die, it wages power without owning
it.. ..

.. . When feminist theory refuses to own its will to power, when it insists
that prodigals must be converged back into feminism, it commits itself to

292 Id

293 See supra Part V.B.

2% JANET HALLEY, SPLIT DECISIONS: HOW AND WHY TO TAKE A BREAK FROM
FEMINISM 10 (2006) (“[W]e can’t make decisions about what to do with legal power . . .
without taking into account as many interests, constituencies and uncertainties as we can
acknowledge.”).

>3 Id. at 32.

2 See id. at 20-22.
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a theoretical stance that makes it hard for feminists to see around corners
of their own construction.?*’

One need not agree with Halley’s proposal to “take a break from feminism” to
appreciate her claim that feminist theory is constrained by negative perceptions of
feminists. Instead of pronouncing itself an “underdog” perspective, feminism
needs to acknowledge its power.””® So, too, should critical tax scholars be willing
to move away—at least temporarily—from a critical perspective. Some existing
tax rules, such as the wealth transfer tax rules applicable to powers of attorney,
work in favor of the larger project of creating a tax system that is free from bias of
any kind.

VII. CONCLUSION

As avatars stand for the internet’s end users, agents under a power of attorney
act on behalf of the appointing principal. Both an avatar and an agent under a
power of attorney are kinds of alter egos. The favorable wealth transfer tax
treatment that legal avatars receive suggests their utility as a model for how the tax
law could be expanded to recognize other choice-based relationships. In his novel
The Partners, author and lawyer Louis Auchincloss wrote that “[e]verything today
is taxes. . . . What better seat on the grandstand of life can I offer you than that of
tax counsel?”?® Understanding the tax treatment of legal avatars is the foundation
for a grandstand for seeing the potential diversity of preference-based relationships
that the law could embrace.

7 Id. at 32-33.

%% Young women who proclaim a “third wave” of feminism adopt a similar posture,
claiming a feminism that embraces power and fluid identities. See, e.g., Lillian S.
Robinson, Subject/Position, in “BAD GIRLS”/’GOOD GIRLS”: WOMEN, SEX, AND POWER IN
THE NINETIES 177, 182-83 (Nan Bauer Maglin & Donna Marie Perry eds. 1996).

% LOuIS AUCHINCLOSS, THE PARTNERS 29 (1974).




PATENT-MEDIATED STANDARDS IN GENETIC TESTING
Eileen M. Kane*

Genetic testing can be used to identify disease susceptibility, establish
diagnostic status, and design therapeutic regimens in medical care. Two legal
realities shape the genetic testing environment in the United States. First, most
genetic tests are not subject to premarket review by the Food and Drug,
Administration (FDA). Second, many DNA sequences and genetic testing methods
are patented. The lack of FDA oversight of most genetic testing has consequences
for patent-related aspects of genetic testing, and patent management, conversely,
has consequences, for the peer evaluation that compensates for minimal official
oversight. Where exclusive control of the relevant patent portfolio for a particular
disease field is used to frustrate a competitive genetic testing environment, the
patent holder is able to set de facto clinical testing standards, rather than the
professional community. The clinical standard then becomes a function of the
marketplace, rather than the laboratory.

Restrictive management of gene patents with critical diagnostic significance
limits peer assessment, and lessens the available testing options for patients. If the
sole commercial provider of a particular genetic test does not offer a
comprehensive genetic analysis, the test will not provide the most accurate
assessment of genetic status, and compensatory genetic testing to correct
deficiencies may be prohibited by the patent holder. The actual genetic testing field
will then be defined by a divergence between the theoretically optimal and the
commercially available. An artificially constrained genetic testing climate can
result in patients receiving incomplete test results that cannot be relied on for
medical decision making. As an example, limitations on commercial genetic testing
for the BRCAI and BRCA2 genes to determine the risk of hereditary breast and
ovarian cancer have been maintained by the dominant patent holder in the field,
and similar circumstances could develop for other genetic tests.

There are potential patent infringement conflicts that could arise if
compensatory genetic testing is offered to patients who are underserved by the
patent-mediated limitations in genetic tests. This article identifies doctrinal
strategies in patent law to address scenarios where patent management poses risks
to public health. It analyzes the prospects for compensatory genetic testing in view
of the scope of dominant patents, the infringement evaluation, and the remedies
determination, noting that future oversight of genetic testing by the FDA might
also allow researchers to invoke a statutory research exemption to improve peer
assessment. From the perspective of public health, it is necessary to consider all of
these available mechanisms to relieve the patent-imposed obstacles to full

* © 2008 Fileen M. Kane, Ph.D., J.D., Professor of Law, Penn State Dickinson School
of Law.
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exploitation of genetic testing for predictive, diagnostic, and therapeutic
applications in medical care.
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I. INTRODUCTION

The advancement of genetic science is now marked by significant milestones,
such as the sequencing of a consensus human genome' and the completion of an
individual human DNA sequence.’ The goal of genomic science is to understand
consensus genomic structure as well as individual human variation.” The precise
dissection of the human DNA sequence allows for the characterization of the
geography of the genome: its genes, its regulatory regions, and its “junk DNA.™

The specific identification of genes, which are discrete segments of DNA that
encode one or more proteins, has occurred rapidly over the last decade, allowing
for estimations of total gene number (around 25,000)° and the localization of genes
to specific genomic locations. The functional characterization of genes, in which a
gene is matched with the proteins it encodes, can be rapidly achieved by
laboratory-based in vitro expression methods or computer-based analysis of DNA
sequences using bioinformatics methods.® The rapid adoption of bioinformatics

' S.G. Gregory et al., The DNA Sequence and Biological Annotation of Human
Chromosome 1, 441 NATURE 315 (2006) (publishing the final chromosome sequence). The
genome is the full DNA sequence of an organism.

2 Nicholas Wade, Genome of DNA Discoverer is Deciphered, N.Y. TIMES, June 1,
2007, at A19 (describing the sequencing of the genome of James D. Watson, who
elucidated the structure of DNA with Francis Crick).

> Genomics is defined as the field which studies the genome through the full
complement of individual genes as well as their expression patterns. NATIONAL RESEARCH
COUNCIL OF THE NATIONAL ACADEMIES, REAPING THE BENEFITS OF GENOMIC AND
PROTEOMIC RESEARCH 40 (2006) [hereinafter NAS REPORT].

* The ENCODE Project Consortium, Identification and Analysis of Functional
Elements in 1% of the Human Genome by the ENCODE Pilot Project, 447 NATURE 799,
799 (2007) (noting that extensive genomic stretches are transcribed although not protein-
coding, and illustrating the complexity of genomic segments).

> International Human Genome Sequencing Consortium, Finishing the Euchromatic
Sequence of the Human Genome, 431 NATURE 931, 931, 943 (2004).

8 See generally BRYAN BERGERON, BIOINFORMATICS COMPUTING (2003).
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methods in gene characterization has been aided by consensus adoption of
software formats and sequence databases that have become standard research tools
for the field.”

A genomics-based medicine is likely to accelerate the identification of
molecular targets for therapeutic treatment, resulting in greater clinical precision,
cost-effectiveness, and efficiency in drug development.® One of the most important
applications of expanding genetic knowledge is to correlate the genetic profile of
an individual to clinically significant facts. Understanding the link between
genetics and medicine precedes the age of molecular biology, traditionally relying
on the use of family history, linkage analysis and population studies, but the arrival
of genomic science has offered more precise techniques for establishing
correlations between genetic profile and clinical status through molecular genetic
testing.’

Genetic testing can serve a number of objectives: predictive testing of an
asymptomatic individual whose family history suggests an inherited risk of a
particular disease, diagnostic testing of a symptomatic individual to confirm the
presence of genetic correlates to a specific disease, and genetic testing of
diagnosed individuals to optimize drug therapy in pharmacogenomic
applications.'® The validity of such testing originates from scientific research that
demonstrates the connection between genetic status and clinical assessment.
Fundamentally, the underlying science asks whether a gene has sustained
mutations or other perturbations in its sequence, whether such pathology is
inherited as a germline mutation or arises from somatic mutation, and how the

7 See Helen M. Berman & Rochelle C. Dreyfuss, Reflections on the Science and Law
of Structural Biology, Genomics, and Drug Development, 53 UCLA L. REv. 871, 881
(2006) (noting the widespread reliance on the gene sequence databanks of GenBank, DNA
Data Bank of Japan (DDBJ), and the European Molecular Biology Laboratory Nucleotide
Sequence Database).

8 See Arti K. Rai, The Information Revolution Reaches Pharmaceuticals: Balancing
Innovation Incentives, Cost, and Access in the Post-Genomics Era, 2001 U. ILL. L. REV.
173, 189-92 (describing the advantages of genomics-based strategies for drug development
and clinical testing).

® Genetic testing is defined as “the analysis of human DNA, RNA, chromosomes,
proteins, and certain metabolites in order to detect heritable disease-related genotypes,
mutations, phenotypes or karyotypes for clinical purposes. Such purposes include
predicting risk of disease, identifying carriers and establishing prenatal and clinical
diagnosis or prognosis.” TASK FORCE ON GENETIC TESTING, NAT’L INSTS. OF HEALTH-
DEP’T OF ENERGY WORKING GROUP ON ETHICAL, LEGAL AND SOC. IMPLICATIONS OF
HUMAN GENOME RESEARCH, PROMOTING SAFE AND EFFECTIVE GENETIC TESTING IN THE
UNITED STATES, (Neil A. Holtzman & Michael S. Watson, eds., 1997), available at
http://www.genome.gov/10001733.

' SEC’Y’S ADVISORY COMM. ON GENETIC TESTING, NAT’L INSTS. OF HEALTH,
ENHANCING THE OVERSIGHT OF GENETIC TESTS: RECOMMENDATIONS OF THE SACGT 2
(2000), available at http://www4.od.nih.gov/oba/sacgt/reports/oversight_report.pdf
[hereinafter SACGT REPORT]. The other general classes of testing are for carrier, prenatal,
preimplantation, and newborn screening.
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genomic sequence correlates with clinical observations in an individual."! The
molecular classification of disease-causing genetic alterations in the human
genome includes single nucleotide polymorphisms (SNPs), small insertions or
deletions, and more complex derangements, such as large insertions and deletions,
copy number changes, repeat variations, translocations and rearrangements.'? It is
the derangement in the genetic sequence that has possible clinical consequences,
from production of an errant protein to a missing protein."’> Genetic testing can also
be divided into screening for known mutations and scanning for unknown
mutations.' In another approach that invokes a genomic sensibility, an analysis of
gene expression patterns can reveal distinct molecular signatures that correlate
with clinical outcome.'® The development of such knowledge has proceeded
rapidly; an example is the field of molecular oncology, in which an estimated 1%
of human genes have now been associated with particular cancers.'

The accumulation of knowledge linking genetics with medical possibility and
outcomes has created a demand for genetic testing that can deliver on the promise
of genomic-based medicine. However, difficult questions relating to the quality of
genetic tests and the ownership of genetic testing resources complicate the
adoption of and reliance on such tests for medical decision making. The rapid
progress in scientific development has not been matched by the establishment of
official regulatory capacity that can determine the scientific and clinical value of
most commercially available genetic tests.'” Separately, the patenting of many
materials and methods required for genetic testing has introduced considerations of
access and availability that strain the operation of the peer assessment mechanisms
that are especially necessary for the field of genetic testing. The convergence of
these two legal realities creates some unique points of conflict, with consequences
for the integrity of the scientific field and for the quality of patient services. This
article addresses patent-mediated standard-setting in clinical genetic testing,
surveying points of leverage in patent law doctrine that might be used to ease

! See BRUCE ALBERTS ET AL., MOLECULAR BIOLOGY OF THE CELL 237 (4th ed.
2002).

12 CARL T. WITTWER & NORKIO KUSUKAWA, Genomes and Nucleic Acid Alterations,
in FUgDAMENTALS OF MOLECULAR DIAGNOSTICS 17, 19 (David E. Bruns et al., eds., 2006).

Id

' MEGAN J. SMITH-ZAGONE ET AL., Molecular Pathology Methods, in MOLECULAR
PATHOLOGY IN CLINICAL PRACTICE 15, 30 (Debra G.B. Leonard et al., eds., 2007).

15 See, e.g., Soonmyung Paik et al., 4 Multigene Assay to Predict Recurrence of
Tamoxifen-Treated, Node-Negative Breast Cancer, 351 NEW ENGL. J. MED. 2817, 2820-24
(2005).

16 See P. Andrew Futreal et al., 4 Census of Human Cancer Genes, 4 NATURE REV.
CANCER 177, 178 (2004). The federally-funded Cancer Genome Atlas is a project focusing
on determining the full genomic spectrum of specific cancers. See The Cancer Genome
Atlas, http://cancergenome.nih.gov/index.asp (last visited Sept. 10, 2008).

17 SACGT REPORT, supra note 10, at 26 (“Based on the rapidly evolving nature of
genetic tests, their anticipated widespread use, and extensive concerns expressed by the
public about their potential for misuse or misinterpretation, additional oversight is
warranted for all genetic tests.”); see infra Part I1.




2008] PATENT-MEDIATED STANDARDS 839

patent-imposed restrictions on the full delivery of genetic testing services. Part II
discusses the current status of genetic testing in the U.S. and the regulatory
climate. Part III introduces the patent-related aspects of genetic testing that have
complicated delivery and access to these services, with a particular focus on the
scenario where a single patent holder dominates a specific disease testing field and
is able to set de facto clinical standards as a result of patent management decisions,
leading, in some cases, to the establishment of suboptimal standards for the field.
In these cases, complete determination of genetic status can only be obtained if
compensatory genetic testing is available to counteract the deficiencies set by the
patent holder. In view of this scenario, and in the absence of field-wide solutions
regarding the patents on diagnostic materials and methods, can compensatory
genetic testing be offered in view of the patents that could be asserted against such
efforts? Part IV considers how the existence of compensatory genetic testing could
impact the validity analysis of the relevant genetic testing-related patents. Part V
considers the infringement. theories that capture the relations between the patent
holder and the improver who offers compensatory genetic testing. Part VI
addresses the remedies analysis that would attach to an adjudicated infringement
resulting from compensatory genetic testing. This article concludes that measures
to compensate for the suboptimal clinical standards set by a patent holder in a
genetic testing field can be theoretically accounted for using existing patent law
doctrines, with outcomes that are favorable for the establishment of a genetic
testing environment that enhances public health.

I1. GENETIC TESTING AND ITS REGULATION

Genetic tests have proliferated rapidly, with tests currently offered for the
diagnosis of genetic risk in over 1600 diseases.'® Genetic testing can occur as part
of a research program (research testing) or can be offered to patients for their
medical decision-making (clinical testing)."® Clinical genetic tests are available as
commercially marketed kits: or as laboratory-offered clinical services. The
difference is significant: the Food and Drug Administration (FDA) requires pre-
market approval for genetic tests that are packaged and marketed as Kkits,
classifying them as in-vitro diagnostics (IVD), a category of medical device under
the Federal Food, Drugs, and Cosmetic Act (FDCA).20 However, most commercial
genetic tests are offered as in-house clinical laboratory services (home-brews), in
contrast to the few that are packaged as kits for public sale.”’ The regulatory

'8 GeneTests, http://www.geneclinics.org (last visited Sept. 10, 2008) (displaying
number of diseases as of that date). GeneTests is a NIH-funded reference site for genetic
testing. /d.

Y.

221 U.S.C. §§ 301-397 (2006).

2! Gail H. Javitt et al., Direct-to-Consumer Genetic Tests, Government Oversight, and
the First Amendment: What the Government Can (And Can’t) Do to Protect the Public’s
Health, 57 OKLA. L. REV. 251, 272-73 (2004) (describing regulatory measures that could
establish official review of the genetic testing field).
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climate for these laboratory-based genetic tests is determined by the Clinical
Laboratory Improvement Amendments of 1988 (CLIA), which set standards for
laboratories that perform clinical testing.” CLIA certification is test-neutral,
evaluating a laboratory for general proficiency, although clinical tests are classified
by complexity.” Molecular diagnostic tests are classified as high-complexity tests,
requiring an elevated level of review.** There is no specific specialty for genetic
testing, although such a CLIA classification has been considered.”® CLIA
certification is based on inspections by professional, non-profit organizations with
expertise in the field.?® CLIA compliance, however, does not constitute a thorough
evaluation of any specific genetic test that would be used to provide information to
patients in health decision making.”’

The FDA regulates certain discrete aspects of genetic testing as part of its
default regulation of medical devices. Since 1997, the FDA has regulated the sale
of analyte-specific reagents (ASR), which are the discrete active ingredients (such
as an antibody) in a particular test.”® In 2007, the FDA published guidelines
relating to the development of a particularly complex diagnostic test, known as an
in vitro diagnostic multivariate index assay (IVDMIA), which combines an assay
and an algorithm in the assessment of clinical status.”’ The FDA has stated that it

242 U.S.C. §§ 263, 263a (2006).

» See HENNA RENNERT & DEBRA G.B. LEONARD, Molecular Pathology Laboratory
Management, in MOLECULAR PATHOLOGY IN CLINICAL PRACTICE 553, 556 (Debra G.B.
Leonard et al., eds., 2007).

# Id. at 557 (noting the requirements relating to “qualification of personnel
performing and overseeing the testing, procedure manual specifications, method
verification of performance specifications, proficiency testing, quality assurance, patient
test management, and inspection”).

* For example, CLIA does recognize a laboratory specialization related to
cytogenetics, which invites technology-specific criteria. Javitt et al., supra note 21, at 270.

%8 For example, most molecular pathology laboratories are reviewed by the College of
American Pathologists. RENNERT & LEONARD, supra note 23, at 557.

27 SACGT REPORT, supra note 10, at 9 (“CLIA does not address additional aspects of
oversight that are critical to the appropriate use of genetic tests, such clinical validity
including clinical sensitivity and clinical specificity, clinical utility, . . . and issues related
to informed consent and genetic counseling.”). A clinical laboratory test can be evaluated
for scientific validity (whether the test adequately detects the relevant clinical marker),
clinical validity (whether the marker has a meaningful correlation to a clinical condition),
and clinical utility (whether the test offers enough clinical benefit to justify its use).
SACGT REPORT, supra note 10, at 15-18.

2 Medical Devices; Classification/Reclassification; Restricted Devices; Analyte
Specific Reagants, 62 Fed. Reg. 62,243, 62,244-46 (Nov. 21, 1997) (codified at 21 C.F.R.
pts. 809, 864). The manufacturers are reviewed for “general controls,” in contrast to
rigorous premarket approval for each particular product. SACGT Report, supra note 10, at
10.

» FooD AND DRUG ADMIN., U.S. DEPT. OF HEALTH AND HUMAN SERVS., DRAFT
GUIDANCE FOR INDUSTRY, CLINICAL LABORATORIES, AND FDA STAFF: IN VITRO
DIAGNOSTIC MULTIVARIATE INDEX ASSAYS (2007), available at http://www.fda.gov/cdrh/
oivd/guidance/1610.pdf.
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will begin to gather data relevant to the approval of pharmacogenomic treatments,
which rely on genetic status to determine optimal therapeutic regimens.”® While
these categorical review decisions by the FDA improve oversight of some aspects
of the genetic testing field, they should not be mistaken for a mandate that all
commercially available genetic tests undergo premarket review.

. The CLIA oversight of the laboratory-developed tests that dominate the
genetic testing field is administered by the Centers for Medicare and Medicaid
Services (CMS), an agency under the jurisdiction of the Department of Health and
Human Services (DHHS).»® The Secretary of the DHHS has convened two
professional panels to consider all aspects of genetic testing—the Secretary’s
Advisory Committee on Genetic Testing (SACGT) and the Secretary’s Advisory
Committee on Genetics, Health and Society (SACGHS).*? A pressing concern for
both committees has been whether genetic testing has accelerated to the point that
more specific regulatory attention is warranted.®> In 2000, the SACGT
recommended that the FDA should regulate all genetic testing.** It should be noted
that the FDA has not disputed that it possessed regulatory authority; rather, the
FDA has stated that it lacks “resources” to -adequately supervise the rapidly
developing field.*® General agreement regarding the inadequacy of regulation is
widespread.® It has been suggested that FDA hesitation may originate in the fact
that genetic tests can be characterized as both medical products and medical
services, and the FDA does not regulate medical practice.”’ ‘

The development of direct-to-consumer (DTC) marketing of genetic tests also
shapes the climate in which individual patients seek genetic testing. The first such
DTC advertising campaign was that of Myriad Genetics (Myriad), which initially

3 Foop AND DRUG ADMIN., U.S. DEPT. OF HEALTH AND HUMAN SERVS., GUIDANCE
FOR INDUSTRY, PHARMACOGENOMIC DATA SUBMISSIONS (2005), available at http://www.

fda.gov/cber/gdIns/pharmdtasub.pdf. These are nonbinding recommendations.

3! Javitt et al., supra note 21, at 269.

32 The Secretary’s Advisory Committee on Genetic Testing (SACGT) was established

in 1998. This committee was followed by the establishment of the Secretary’s Advisory
Committee on Genetics, Health and Society (SACGHS) in 2002. Javitt et al., supra note
21,at251 n.2.

33 See SACGT REPORT, supra note 10, at 1, 4; Javitt et al., supra note 21, at 251-52.

34 SACGT REPORT, supra note 10, at 27.

3% “However, at a future date, the agency may reevaluate whether additional controls
over the in-house tests developed by such laboratories may be needed to provide an
appropriate level of consumer protection.” Medical Devices; Classification /
Reclassification; Restricted Devices; Analyte-Specific Reagants, 61 Fed. Reg.10,484,
10,484 (Mar. 14, 1996) (codified as pts. 809 and 864).

% Javitt et al., supra note 21, at 273 (“[N]otwithstanding some involvement by FDA
and CMS, little federal regulatory oversight of genetic tests exists in the United States.
More specifically, there is no governmental review of whether tests work or the claims
made for them are accurate.”).

7 See Barbara J. Evans, What Will It Take to Reap the Clinical Benefits of
Pharmacogenomics?, 61 FOoD & DRUG L.J. 753, 775 (2006) (describing the traditional
orientation of the FDA toward product regulation).
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marketed its BRACAnalysis® test for the determination of breast and ovarian
cancer risk in 2002 through advertising in popular media.”® Such direct appeals
have been criticized because of the concern that consumers may not appreciate
when genetic testing would be warranted, as well as concerns regarding the
sufficiency of informed consent to such tests.*® A Myriad advertising campaign for
BRCA1 and BRCA2 genetic testing was relaunched in 2007.%

Most commercially available genetic tests do not encounter the level of
government oversight that accompanies, for example, the introduction of
pharmaceuticals into the marketplace.” In the absence of government review,
therefore, peer assessment of genetic tests by scientific and medical colleagues
operates to perform validation studies.”” Effective peer assessment may require
access to patented genetic materials and methods that relate to a particular test.
Where genetic testing-related patents are managed in a restricted manner,
widespread peer evaluation may be impossible. Thus, a restrictive gene patenting
scenario can converge with the lax regulatory climate so that a genetic test may not
receive optimal peer assessment,

Despite the official segregation of regulatory jurisdiction (or because of it), it
is essential that controversies at the intersection of genetics and the law consider
the trans-regulatory context applicable to particular technologies. Historically, the
patent system does not take note of the wider regulatory climate in which an
invention operates. For example, the decision to grant a patent does not translate
into an official approval for the invention as a clinical product or endorsement of
the invention as a socially desirable advancement.* The lack of FDA oversight of

3 Press Release, Myriad Genetics, Myriad Genetics Launches Direct to Consumer
Advertising Campaign For Breast Cancer Test (Sept. 12, 2002), available at
http://www.myriad.com/news/release/333030.

¥ The Centers for Disease Control (CDC) surveyed women to determine the
influence of the marketing campaign, and to evaluate both patient and provider knowledge
regarding such tests. The CDC concluded that the campaign resulted in more requests for
BRCAL1 and BRCA 2 testing, but that providers were not knowledgeable about the tests
and their interpretation. CENTERS FOR DISEASE CONTROL AND PREVENTION, GENETIC
TESTING FOR BREAST AND OVARIAN CANCER SUSCEPTIBILITY: EVALUATING DIRECT-TO-
CONSUMER MARKETING, http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5327al.htm
(last visited Sept. 15, 2008).

% Andrew Pollack, 4 Genetic Test That Very Few Need, Marketed to the Masses,
N.Y. TIMES, Sept. 11, 2007 (describing the media campaign to market the Myriad Genetics
breast and ovarian cancer genetic tests).

! Pharmaceutical review by the FDA requires extensive clinical testing of the
proposed product to demonstrate safety and efficacy in order to win approval. See JOHN R.
THOMAS, PHARMACEUTICAL PATENT LAW 302-26 (2005).

“2 Debra G.B. Leonard, M.D., Ph.D., Coll. of Am. Pathologists, Gene Patents: A
Physician’s Perspective, http://www?7.nationalacademies.org/step/Leonard_presentation_
October_proteomics.ppt (last visited Sept. 15, 2008).

# See Diamond v. Chakrabarty, 447 U.S. 303, 314-15 (1980) (noting that a patent
grant does not endorse controversial technologies that Congress may choose to regulate);
Juicy Whip, Inc. v. Orange Bang, Inc., 292 F.3d 728, 74546 (Fed. Cir. 2002) (rejecting
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most genetic testing, however, does have consequences for patent-related aspects
of genetic testing, and patent management, conversely, has consequences for the
peer evaluation that compensates for the minimal official oversight. Some
contrasts can be noted between the patent environment related to genetic testing
and the pharmaceutical patent context.** First, the availability of patent-related
notice differs between FDA-approved or home-brew genetic tests and
pharmaceuticals. FDA-approved pharmaceuticals are required to be listed in the
Orange Book, which is a compilation of the patents relevant to a particular
product.* This collection provides notice to the relevant stakeholders regarding
potential patent conflicts. Those in the genetic testing field have no comparable
resource. Second, the pharmaceutical patent regime uniquely provides for the
availability of authorized experimental uses, because of interplay between FDA
regulation and the patent statute.® The statutory experimental use provision in
patent law, provided by the Hatch-Waxman Act, as recently interpreted by the
Supreme Court in Merck KGAA v. Integra Lifesciences I, Ltd.," “extends to all
uses of patented inventions that are reasonably related to the development and
submission of any information under the FDCA.™*® It might be argued that the
development of ASRs and IVDs could allow some genetic testing-related research
to qualify under the current exemption because they encounter FDA review, an
interpretation consonant with the Supreme Court’s inclusion of medical devices in
35 U.S.C. § 271(e)(1) in Eli Lilly and Co. v. Medtronic, Inc..** However, such an
interpretation will not allow most gene test providers to rely on this statutory
research exemption in order to provide clinical services. A laboratory that provides
clinical genetic testing services, which are defined as those that inform a patient

any PTO role in filtering out inventions that may deceive consumers, which the FTC can
prohibit); In re Brana, 51 F.3d 1560, 1567 (Fed. Cir. 1995) (noting that the PTO does not
attend to clinical trial evaluation of patented products that are overseen by the FDA); see
also Margo A. Bagley, Patent First, Ask Questions Later: Morality and Biotechnology in
Patent Law, 45 WM. & MARY L. REV. 469, 546 (2004) (noting the inability of the patent
system to accommodate larger questions of morality or social consensus).

* For an examination of the evolution of patent issues that accompany the transition
from traditional pharmaceutical science to biotechnology, see Eileen M. Kane, Molecules
and Conflict: Cancer, Patents and Women’s Health, 15 J. GENDER, SOC. POL’Y & L. 305
(2006).

* See 21 U.S.C. § 355(j)(7)(A). The Orange Book was established by the Hatch-
Waxman Act, enacted to expedite the development of generic alternatives to brand name
pharmaceuticals. See Electronic Orange Book, http://www.fda.gov/cder/ob/ (last visited
Sept. 15, 2008).

% See Rebecca S. Eisenberg, The Role of the FDA in Innovation Policy, 13 MICH.
TELECOMM. & TECH. L. REV. 345, 361 (2007) (identifying the dimension of FDA policy
regarding its data-generating mandates which has the effect of stimulating innovation as
well as enhancing patient safety).

47545 U.S. 193 (2005).

“Id. at 202.
% 496 U.S. 661, 665-66 (1990) (holding that research exemption to infringement
provided by 35 U.S.C. § 271(e)(1) extends to patented medical devices as well as drugs).
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regarding testing status, must be certified under CLIA.* In contrast, research
laboratories that offer genetic testing for their own research purposes are not
required to obtain CLIA approval, but it is unlikely that the research activities
pursuant to offering clinical services that later seek CLIA approval could invoke
the protection of the statutory research exemption.”'

Molecular genetic testing, while conceptually simple, requires complex
laboratory protocols, state of the art instrumentation, and skilled personnel.” The
foundational observation that DNA sequence deviation between a normal gene
(wild-type) and a mutant gene gives rise to clinical risk or disadvantage relies on
the use of sophisticated technologies. This molecular heterogeneity requires that a
robust set of testing options be available in order to accurately capture the genetic
sequence of interest. For example, single point mutations are known to be
implicated in a number of diseases and can be detected with polymerase chain
reaction (PCR)-mediated direct sequencing.53 However, direct sequencing cannot
detect certain genomic rearrangements.> Thus, the thoroughness of a genetic test
for an individual facing genetic risk will be related to the technical breadth of the
services offered.

Research demonstrates that the repertoire of genetic mutations that can be
observed in a gene of interest expands over time, as more investigators scan more
patients, utilizing technical advances that offer more sophisticated detection.”® A
field can develop to the point where professional guidelines emerge to recommend
the screening regimen for a particular population, i.e., the mutations that have been
shown to have clinical significance.”® Optimal clinical implementation occurs
when research observations and professional consensus combine to identify the full
spectrum of genetic testing that is appropriate for a particular clinical field. The
actual testing environment, however, will be shaped by the landscape of patent
rights related to genetic testing materials and methods, leading, in some cases, to a
divergence between the theoretically optimal and the actually available.

0 SACGT REPORT, supra note 10, at 9.

' An argument that CLIA-directed research could invoke the statutory research
exemption to infringement would have to rely on the text of 35 U.S.C. § 271(e)(1), which
authorizes the research exemption for activities “reasonably related to the development and
submission of information under a Federal law which regulates the manufacture, use, or
sale of drugs or veterinary biological products.”

32 See RENNERT & LEONARD, supra note 23, at 553.

33 WITTWER & KUSUKAWA, supra note 12, at 56.

% Id. at 57.

% See Christopher Greenman et al., Patterns of Somatic Mutation in Human Cancer
Genomes, 446 NATURE 153, 157 (2007).

%6 See AM. COLL. OF MED. GENETICS, TECHNICAL STANDARDS AND GUIDELINES FOR
CFTR MUTATION TESTING § CF 3.3.1 (2006), http://www.acmg.net/Pages/ACMG_
Activities/stds-2002/cf.htm (offering, for example, a Minimum Mutation Panel for
Population-Based Carrier Screening).




2008] PATENT-MEDIATED STANDARDS 845

ITI. GENETIC TESTING AND RELATED PATENTS

A patent issues after an examination in the U.S. Patent and Trademark Office
(PTO) to ensure that the patent application complies with the requirements for
patentable subject matter,” utility,>® novelty,” non-obviousness,” and disclosure
requirements.”’ An issued patent is presumed to be valid.*

Intellectual property rights that control access to the resources needed for
genetic testing can involve the following general kinds of patent claims: claims to
specific full-length DNA genes®® or to particular mutations (SNPs)* as
compositions of matter, claims to methods for comparing a wild-type gene
sequence to the gene sequence in a specimen of interest,” or to kits which contain
the pertinent materials for testing.*® More recent patenting extends to the protection
of gene expression profiles or methods for their use, which capture how a defined
set of genes are expressed in a particular patient at a particular time, allowing for
an expression pattern to form a diagnostic or prognostic indicator, or serve as a
pharmacogenomic marker.®” Practically, most clinicians operating in the shadow of

735 U.S.C. § 101 (2006).

* Id.

%35 U.S.C. § 102 (2006).

035 U.S.C. § 103 (2006).

6135 U.S.C. § 112 (2006).

6235U.S.C. § 282 (2006).

6 See, e.g., U.S. Patent No. 5,747,282 (filed June 7, 1995) (claiming “[a]n isolated
DNA coding for a BRCA1 polypeptide, said polypeptide having the amino acid sequence
set forth in SEQ ID NO:2”).

& See, e.g.,-U.S. Patent No. 5,693,473 (filed June 7, 1995) (claiming “[a]n isolated
DNA comprising an altered BRCA1 DNA having at least one of the alterations set forth in
Tables 12A, 14, 18 or 19 with the proviso that the alteration is not a deletion of four
nucleotides corresponding to base numbers 4184-4187 in SEQ. ID. NO:1”).

% See, e.g., U.S. Patent No. 5,710,001 (filed June 7, 1995) (claiming “[a] method for
screening a tumor sample from a human subject for a somatic alteration in a BRCA1 gene
in said tumor which comprises gene comparing a first sequence selected from the group
consisting of a BRCA1 gene from said tumor sample, BRCA1 RNA from said tumor
sample and BRCA1 ¢cDNA made from mRNA from said tumor sample with a second
sequence selected from the group consisting of BRCA1 gene from a nontumor sample of
said subject, BRCA1 RNA from said nontumor sample and BRCA1 ¢cDNA made from
mRNA from said nontumor sample, wherein a difference in the sequence of the BRCA1
gene, BRCA1 RNA or BRCA1 cDNA from said tumor sample from the sequence of the
BRCAI1 gene, BRCA1 RNA or BRCAI ¢cDNA from said nontumor sample indicates a
somatic alteration in the BRCA1 gene in said tumor sample”).

% See, e.g., U.S. Patent No. 5,747,282 (filed June 7, 1995) (claiming “[a] kit for
detecting mutations in the BRCA1 gene resulting in a susceptibility to breast and ovarian
cancers comprising at least one oligonucleotide prime specific for a BRCA1 gene mutation
and instructions relatiing [sic] to detecting mutations in the BRCA1 gene”).

¢ See, e.g., U.S. Patent No. 7,171,311 (filed January 15, 2003) (claiming “[a] method
of assigning treatment to a breast cancer patient, wherein said breast cancer patient is a
human breast cancer patient, comprising: (a) classifying said breast cancer patient as
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genetic testing-related patents will confront composition of matter claims to the
DNA gene sequences or to particular genetic mutations (SNPs), or method claims
to the use of the nucleic acid or techniques for sequence comparison between the
test sample and the reference nucleic acid. In the context of the home-brew genetic
tests which dominate clinical genetic testing, patent claims to diagnostic kits are
less relevant.

There has been extensive public concern regarding the management of patents
to genomic inventions,”® which is evidenced by empirical assessment of patenting
practices®® as well as official investigations. For example, the National Institutes of
Health (NIH) issued a Best Practices for the Licensing of Genomic Inventions in
2005, urging patent holders to utilize non-exclusive licensing of such patents.” In
2006, a committee established by the National Academy of Sciences (NAS)
investigated patenting trends in genomic and proteomic inventions, concluding
that, although aggregate DNA patenting appeared to be declining, the specific
management of patents covering the use of genetic sequences for diagnostic

having a prognosis selected from the group consisting of a first prognosis, a second
prognosis, and a third prognosis on the basis of a first expression profile comprising the
nucleic- acid levels of expression of at least five genes listed in Table S in a clinically
relevant cell sample from said breast cancer patient by a method comprising (al)
determining the similarity between said first expression profile and a first good prognosis
expression profile comprising the nucleic acid levels of expression of said at least five
genes to obtain a patient similarity value, wherein said nucleic acid levels of expression in
said first good prognosis expression profile represent the nucleic acid levels of expression
of said genes in patients having no distant metastases within five years of initial diagnosis;
and (a2) classifying said breast cancer patient as having said first prognosis if said patient
similarity value exceeds a second similarity threshold value, said second prognosis if said
patient similarity value exceeds a first similarity threshold value but does not exceed said
second similarity threshold value, and said third prognosis if said patient similarity value
does not exceed said first similarity threshold value, wherein said second similarity
threshold indicates greater similarity to said first good prognosis expression profile than
does said first similarity threshold; and (b) assigning said breast cancer patient a treatment
without adjuvant chemotherapy if the breast cancer patient is lymph node negative and is
classified as having said first prognosis or said second prognosis, or assigning said breast
cancer patient a treatment with adjuvant chemotherapy if said breast cancer patient (bl) is
lymph node positive and is classified as having said first prognosis, said second prognosis,
or said third prognosis, or (b2) is lymph node negative and is classified as having said third
prognosis”).

68 See NAS REPORT, supra note 3, at 20-22.

% See, e.g., Kyle Jensen & Fiona Murray, Intellectual Property Landscape of the
Human Genome, 310 SCIENCE 239 (2005) (reporting the U.S. patenting of nearly 20% of
human genes).

7 Best Practices for the Licensing of Genomic Inventions: Final Notice, 70 Fed. Reg.
18413 (April 11, 2005) (recommending careful consideration of where incentives are
required and therefore when genomic inventions should be patented, and recommending
non-exclusive licensing of any such patents in order to facilitate full access to DNA
sequences).
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genetic testing continued to raise concern.”' The committee report presented a
spectrum of patent management scenarios relating to gene sequences with
diagnostic application, ranging from the most restrictive (Myriad as the sole
provider of clinical genetic testing related to its holding of the BRCA1l and
BRCA2 patents), to litigation-driven compromises (the Canavan gene patent
management by Miami Children’s Hospital and subsequent involvement of the
Canavan Disease Foundation to increase access) and relatively unrestricted access
(the Huntington’s disease gene patent and the willingness of patent holder
Massachusetts General Hospital to license widely, facilitating multiple testing sites
and methods, and lower cost).72 Other scholars reach the same conclusion as the
NAS Report with respect to the particularly difficult patent issues that attach to
diagnostic gene patenting.”

The official panels convened by DHHS to review the status of genetic testing
in the United States have included patent-related issues in their deliberations
regarding the state of the field. The Secretary’s Advisory Committee on Genetic
Testing (SACGT) panel expressed official concern over the impact of gene
patenting on the availability of resources for researchers and patients,”* and, more
recently, the later-convened Secretary’s Advisory Committee on Genetics, Health,
and Society (SACGHS) has been investigating where gene patenting impacts the
development of the field and the delivery of clinical services.”

An exclusive holder of the patent portfolio for genetic testing in a particular
field can make a strategic decision to limit licensing of the patents which are
essential for research and clinical services, and decide to become the sole provider

2 See NAS REPORT, supra note 3, at 62—69.

Id. -

” See, e. g., John H. Barton, Emerging Issues in Patent Diagnostics, 24 NATURE
BIOTECHNOL. 939, 941 (2006) (noting that the diagnostic gene patent issues impact a range
of applications, including single-gene testing, microarray technologies, and
pharmacogenomic applications); Timothy Caulfield et al., Evidence and Anecdotes: An
Analysis of Human Gene Patenting Controversies, 24 NATURE BIOTECHNOL. 1091, 1093
(2006) (noting “one important exception” to the general absence of anticommons effects in
gene patenting is “the area of gene patents that cover a diagnostic test™). Note that although
many commentaries cite “diagnostic” gene patents as objects of concern, the actual focus is
wider, and technically includes the use of genes for predictive as well as prognostic
purposes. For simplicity, the Article uses “diagnostic gene patent” as inclusive of the other
types of patents.

4 See Letter from Edward R.B. McCabe, Chair, SACGT, to The Honorable Donna E.
Shalala, Sec’y of Health and Human Servs., U.S. Dep’t of Health and Human Servs. (Nov.
17, 2000), available at http://www4.od.nih.gov/oba/sacgt/10-17-00.htm (“Given the
importance of gene patents and licenses, we believe that current concerns and questions
about possible adverse effects on access should be assessed more fully.”).

™ The SACGHS has convened a task force on gene patents and licensing practices.
See JAMES P. EVANS, CHAIR, SACGHS TASK FORCE ON GENE PATENTS AND LICENSING
PRACTICES, REPORT FROM THE SACGHS TASK FORCE ON GENE PATENTS AND LICENSING
PRACTICES (2006) available at http://www4.od.nih.gov/oba/SACGHS/meetings/Nov2006/
Evans.pdf.
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of genetic testing by offering “home-brew” laboratory services which can be
marketed to physicians and patients. The existence of a sole provider of clinical
genetic testing for a particular disease raises concerns about data exclusivity and
mutation prevalence analysis, in addition to any technical shortcomings in the
laboratory services.”® The preconditions that are most likely to engender patent-
mediated obstacles to full development of the field will occur when the critical
patents are held by one particular holder, and the disease testing requires the
detection of multiple kinds of genomic mutations in the gene(s) of interest.”” Recall
that the full scope of genetic testing can detect any number of distinct genomic
derangements.”® Any decision to offer less than the full complement of testing
techniques will necessarily limit the kinds of mutations that can be detected. As a
result, mutations that may exist in the genes of some patients will not be detected if
the necessary testing methods are not commercially available. What happens when
a researcher is able to determine that some individuals in the population screened
by the patent holder, who have tested “negative” for the presence of deleterious
mutations in a gene, do in fact carry mutations which can be detected by other
analytic techniques, but the patent holder does not offer such clinical testing and
will not permit others to offer such clinical services?

This is not an abstract question. Such a clinical scenario has occurred and can
be used as a paradigmatic illustration of the general problem. A large patent
portfolio which dominates the genetic testing field for the BRCA1 and BRCA2
genes related to hereditary breast and ovarian cancer” is held by Myriad Genetics,
based in Salt Lake City, Utah.®® Clinical genetic testing for the BRCA1 and
BRCA2 genes in the U.S. is only available as an in-house laboratory service
performed at Myriad, for patients who present a physician referral. These currently
available commercial tests offer full sequencing of the BRCA1 and BRCA2 genes,

76 Jon F. Merz, Disease Gene Patents: Overcoming Unethical Constraints on Clinical
Laboratory Medicine, 45 CLIN. CHEM, 324, 326 (1999).

" Id. at 326-27. For example, Athena Diagnostics, Inc., holds the exclusive license to
a number of patents for genes to neurodegenerative diseases (e.g., spinocerebellar ataxia,
SCAL1) and is the sole provider of genetic testing for mutations in these genes. See Leonard,
supra note 42.

" WITTWER & KUSUKAWA, supra note 12, at 19.

” Mutations in the BRCAI and BRCA2 genes are associated with an elevated
familial risk of breast and ovarian cancer. See Richard Wooster et al., Identification of the
Breast Cancer Susceptibility Gene BRCA2, 378 NATURE 789, 790 (1995); Yoshio Miki et
al., A Strong Candidate for the Breast and Ovarian Cancer Susceptibility Gene BRCA1,
266 SCIENCE 66, 66 (1994).

80 Myriad holds at least 20 patents that are related to BRCA1 and BRCA2, including
its own originally filed U.S. patents as well as those it licensed from OncorMed, which also
included those generated by researchers at the University of California. A search of the
USPTO Patent Full-Text and Image Database, http://www.uspto.gov/patft/index.html (last
visited Sept. 14, 2008) for patents including “BRCA1” and “BRCA2” and assignees
“Myriad” and “OncorMed” and “University of California” reveals patents issued as
recently as U.S. Patent No. 6,235,263 (filed Feb. 29, 2000) and as early as U.S. Patent No.
5,654,155 (filed Feb. 12, 1996).
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as well as detection of a small set of genomic rearrangements and a panel of
specific point mutations.®’ The tests are ideally directed to individuals with a
family history suggesting genetic predisposition to these cancers, rather than to the
public at large.®® The Myriad tests can detect some of the mutations that can occur
in the BRCA1 and BRCA2 genes, but not all. A disclaimer describing the
limitations of the testing accompanies the test results that are provided to a
patient.®

Scientific reports that identify genomic arrangements in the BRCA1 and
BRCA2 genes that are not detected by the Myriad testing date back at least to
2001.%* With the ongoing advancement in the techniques of molecular diagnostics,
new methods can detect a wider range of mutations in the genes of interest, and
there have been a number of scientific reports of such newly discovered mutations
in the breast cancer genes from laboratories outside the U.S.** The findings of
European researchers led to significant professional concern over the Myriad
European patents, and public opposition by leading medical organizations in
Europe.®® A divergence between U.S. and European patent law allowed the Myriad
patents to be directly challenged in the European Patent Office, using the formal

%! The commercially available tests include full sequencing of the gene, screening for
a panel of specific mutations that can occur in the general population and a set of mutations
that predominate in the Ashkenazi Jewish population, and detection of a discrete set of
genomic rearrangements. Genetic Test Results Overview, http://www.myriadtests.com/
testresults.htm (last visited Sept. 15, 2008) [hereinafter Test Results Overview].

8 U.S. PREVENTIVE SERVICES TASK FORCE, Genetic Risk Assessment and BRCA
Mutation Testing for Breast and Ovarian Cancer Susceptibility: Recommendation
Statement, 143 ANNALS OF INTERNAL MED. 376, 376 (2005) (recommending “that women
whose family history is associated with an increased risk for deleterious mutations in
BRCA1 or BRCA2 genes be referred for genetic counseling and evaluation for BRCA

testin

é See Test Results Overview, supra note 81. In addition, the BRCA1 and BRCA2
Hereditary Breast/Ovarian Cancer reference page at Gene Reviews states “[o]ther genomic
rearrangements or some types of errors in RNA transcript processing will not be-detected in
the Myriad Genetic Laboratory protocol.” NANCY PETRUCELLI ET AL., GENE REVIEWS,
BRCA1 AND BRCA2 HEREDITARY BREAST/OVARIAN CANCER 4 (2007), http://www.ncbi.
nlm.nih.gov/bookshelf/picrender.fcgi?book=gene& &partid=1247&blobtype=pdf.

8 See Sophie Gad et al., Identification of A Large Rearrangement of the BRCAI Gene
Using Colour Bar Code on Combed DNA in an American Breast/Ovarian Cancer Family
Previously Studied by Direct Sequencing, 38 J. MED. GENETICS 388 (2001) (“No BRCAI or
BRCA2 gene mutation was identified by direct DNA sequencing (BRCAnalysis™, Myriad
Genetic Laboratories Inc, Salt Lake City, USA.).”).

% See Frans B.L. Hogervorst et al., Large Genomic Deletions and Duplications in the
BRCA1 Gene Identified by A Novel Quantitative Method, 63 CANCER RES. 1449, 1449
(2003) (“[W]e applied a new method, called MLPA, which enables us to determine the
relative copy number of all of the BRCA exons simultaneously with high sensitivity in a
high-throughput format.”) (footnotes omitted).

% Michael Balter, Transatlantic War Over BRCAI Patent, 292 SCIENCE 1818, 1818
(2001) (noting the Institut Curie characterization of the missed mutations in the Myriad
BRCAL test as a “potential danger” to patients).
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opposition procedure provided by the European Patent Convention, which permits
third-party challenges to recently granted patents.®” In contrast, U.S. patent law has
no such mechanism. The oppositions filed against the Myriad European patents
succeeded in revocation or amendment of the patents, sharply curtailing the
company’s European patent rights over diagnostic genetic testing for the BRCA1
and BRCA2 genes,® and, as a result, allowing a competitive testing environment
to develop in Europe.”

In 2006, Dr. Mary-Claire King and her colleagues published a study in the
Journal of the American Medical Association that determined the frequency of
undetected mutations in individuals in the United States who had been given a
negative test result from the Myriad BRCA1 and BRCA2 tests.”® Access to the
Myriad patented materials is available to researchers who can pay the relatively
high licensing fees and who use the materials solely for research-oriented
purposes.” The King laboratory used a technique that was not used in the clinical
testing offered by Myriad, known as multiplex ligation probe amplification
(MLPA), which can detect large genomic rearrangements that are missed by direct
sequencing.”? The study reported that 12% of the women who were screened

87 Any person may file an opposition against a newly granted EPO patent. European
Patent Convention art. 99, Nov. 29, 2000 [hereinafter European Patent Convention],
available at http.//www.epo.org/patents/law/legal-texts/html/epc/1973/e/ar99.html.

8 See Jordan K. Paradise, Lessons from the European Union: The Need for a Post-
Grant Mechanism for Third-Party Challenge to U.S. Patents, 7 MINN. J. L., ScI. & TECH.,
315, 320-22 (2006) (noting revocation of EP 699754, pertaining to diagnostic methods,
based on sequencing errors that undermined novelty and disclosure, the amendment of EP
705902 to exclude diagnostic methods, the amendment of EP 705903 to cover only one
mutation in the BRCA1 gene, and the amendment of EP 785216 to cover the use of a
mutation only in the Ashkenazi Jewish population); Birgit Verbeure et al., Analysing DNA
Patents in Relation with Diagnostic Genetic Testing, 14 EUR. J. HUM. GENETICS 26, 30
(2006). Significantly, none of the opposition decisions relied on the use of EPC art. 52(4),
which excludes “diagnostic methods practised on the human or animal body” from
patentable inventions. See European Patent Convention, supra note 87.

% See Jordan Paradise, European Opposition to Exclusive Control Over Predictive
Breast Cancer Testing and the Inherent Implications for U.S. Patent Law and Public
Policy: A Case Study of the Myriad Genetics’ BRCA Patent Controversy, 59 FOOD & DRUG
L.J. 133, 138-45 (2004) (summarizing the opposition proceedings in the EPO).

% See Tom Walsh et al., Spectrum of Mutations in BRCA1, BRCA2, CHEK?2, and
TP53 in Families at High Risk of Breast Cancer, 295 J. AM. MED. ASS’N. 1379, 1379
(2006).

°! Myriad has entered an agreement with the National Institutes of Health allowing
NIH-funded investigators to use patented materials for research purposes at lower rates
than the commercial testing fee of approximately $3,000. See Tom Reynolds, Gene Patent
Race Speeds Ahead Amid Controversy, Concern, 92 J. NATL. CANCER INST. 184, 185
(2000).

*2 For a discussion of the methodology employed by Dr. King and her colleagues, see
Walsh et al., supra note 90. For a discussion of the MLPA technique, see Jan P. Schouten et
al., Relative Quantification of 40 Nucleic Acid Sequences by Multiplex Ligation-Dependent
Probe Amplification, 30 NUCLEIC ACIDS RES. 1 (2002).
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negative by the Myriad tests in fact did have genomic rearrangements that could be
detected with MLPA, particularly large deletions or duplications.”” The
investigators noted the constrained testing climate in the U.S., stating that
“[Glenetic testing, as currently carried out in the United States, does not provide
all available information to women at risk.”” The results attracted widespread
press coverage.”” Despite the fact that the work of King and her colleagues did not
duplicate any clinical service offered by Myriad, the company’s response indicated
that its patents would likely be infringed by any clinical testing based on the results
from the King study.”

The Myriad patent-based control over commercial genetic testing options has
attracted wide attention from those concerned with patent-related obstacles to
genetic testing in the United States.”” The scientific literature has consistently
noted that the ongoing BRCA1 and BRCA2 patent issues must be factored into any

%3 Walsh et al., supra note 90, at 1379, 1386.

** Id. at 1386.

% See, e. g., Andrew Pollack, Flaw Seen in Genetic Test for Breast Cancer Risk, N.Y.
TIMES, March 22, 2006, at A20; AMERICAN CANCER SOCIETY, Genetic Tests Can Miss
Breast Cancer-Causing Mutations, March 21, 2006.

% In response to the King et al., report, a Myriad spokesperson responded “that would
probably infringe on our patents.” Erik Stokstad, Genetic Screen Misses Mutations in
Women at High Risk of Breast Cancer, 311 SCIENCE 1847, 1847 (2006). Myriad added a
new test, the BRACAnalysis® Rearrangement Test (BART), in 2006, which detects DNA
rearrangements not detected by the company’s other testing methods. See Press Release,
Myriad Genetics, Inc.,, Myriad Introduces Enhanced BRACAnalysis® Test for
Exceptionally High-Risk Breast Cancer Patients (Aug. 1, 2006), available at
http://www.myriad.com/news/release/890018. The study indicated that 2.6% of patients
testing negative by other means had a positive result from the BART test. See R. Wenstrup
et al., Molecular Genetic Testing for Large Genomic Deletion and Duplication Mutations
in the BRCAI and BRCA2 Genes for Hereditary Breast and Ovarian Cancer, 25. J. CLIN.
ONcoL. 10513, 10513 (2007). Decisions by the patent holder to expand commercial testing
options (which may occur years after the tests become technically feasible) can confront
previously tested patients and their genetic counselors with the possibility of recontact and
retesting, as well as earlier medical decisions made on the basis of incomplete data. See
Wendy S. Rubinstein, Roles and Responsibilities of a Medical Geneticist, 7 FAM. CANCER
5, 11-13 (2008) (describing the challenge of counseling patients as genetic testing options
evolve over time).

7 See Vural Ozdemir et al., Shifting Emphasis from Pharmacogenomics to
Theragnostics, 24 NATURE BIOTECHNOL. 942, 943 (2006) (“[T}he BRCA patents give
Myriad the ability to constrain research-oriented applications of BRCA patents and
particularly head-to-head comparisons of which genotyping methodology or test product is
most informative for clinical management of the susceptibility to breast cancer.”). See also
Caulfield et al., supra note 73, at 1093 (noting that the acutely restrictive climate created by
the Myriad BRCA1 and BRCA2 patents is a “cautionary tale” for other gene patent
holders).
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assessment of progress in the field of genetic testing for inherited breast and
ovarian cancer.”

The scenario described above related to testing of the BRCA1 and BRCA2
genes can be characterized as the use of patent rights to set a de facto clinical
standard by controlling the repertoire of available testing options and limiting
compensating alternatives to the dominant models.” The consequences are real for
the scientific community, which must contend with limited allowances for peer
validation and compensatory research, and for patients, who cannot access the full
range of testing procedures that would establish a more comprehensive genetic
profile for an individual on which to base medical decision making. This latter
shortcoming leads to instances of false negative results for certain patients, whose
genetic test results reflect not just science, but the marketplace. Although a
commercial laboratory may concede its testing limitations in disclaimers to
individual patients, the wider public health issue in which genetic testing operates
under technical disadvantage due to patent management decisions must be
addressed as a public policy matter.'® The divergence between public health needs
and patent management does not translate into an immediate patent-based solution,
as the patent system is not formally burdened with any public health mandate.'®!

Field-wide solutions that recognize the need for widespread access to
diagnostic gene patents are certainly desirable, and have been suggested with
respect to research and the provision of clinical services. The need to consider
statutory research exemptions to patent infringement is more pressing in view of
the limitations to the common-law research exemption imposed by the Federal

%8 See, e.g., CINDY L. VNENCAK-JONES, Inherited Diseases, in FUNDAMENTALS OF
MOLECULAR DIAGNOSTICS 125, 148 (David E. Bruns et al., eds., 2006) (“A U.S. patent has
resulted in clinical testing for BRCA1 and BRCA2 being available exclusively at one
location within the United States; both false-negative test results and variants of uncertain
significance are possible.”); Christine Sevilla et al., Testing for BRCA1 Mutations: A Cost-
Effectiveness Analysis, 10 EUR. J. HUM. GENETICS 599, 599 (2002) (“Due to the diagnostic
strategy used by the patent owner, direct DNA sequencing may become the only BRCA1/2
test procedure available, although there exist several alternative strategies.”).

% See Merz, supra note 76, at 326 (“[D]isease gene patentees have the very real
ability to prescribe nationwide medical practices and to dictate the medical standard of
care.”).

1% WENDY S. RUBENSTEIN, Inherited Breast Cancer, in MOLECULAR PATHOLOGY IN
CLINICAL PRACTICE 207, 208 (Debra G.B. Leonard et al., eds., 2007) (“Because the
complete genetic characterization of BRCA1 and BRCA2 is an ongoing process, the
technique(s) selected for mutation detection must be comprehensive in order to provide an
accurate clinical result.”).

191 This observation finds support in many of the AIDS-related patent controversies,
for example, both domestic and international, where allegations that patent rights impair
access to pharmaceuticals have led to campaigns for compulsory licenses. For example, see
the National Institutes of Health’s denial of the 2004 Norvir-related march-in application.
See Memorandum from Elias A. Zerhouni, Director, Nat’l Insts. of Health, In the Case of
NORVIR®: Manufactured by Abbott Laboratories, Inc. (July 29, 2004), available at
http://www.ott.nih.gov/policy/March-in-norvir.pdf.
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Circuit in the case of Madey v. Duke University.'” Proposals for legislative
enactment of a research exemption for the use of diagnostic gene patents would
facilitate the scientific work that is designed to assess the scientific validity and
reliability of such tests, and one such proposal recently issued from a study panel
of the National Academy of Sciences.'” However, research exemptions to patent
infringement cannot address the limitations on clinical services that deprive
patients of full access to genetic testing services. One legislative proposal with a
broader impact was introduced in Congress and would have exempted diagnostic
genetic testing using patents to DNA sequences from infringement, as well as
providing a research exemption,'® but there was no enactment. The proposed
field-wide solutions would alleviate the patent-generated dilemmas in the genetic
testing field, but in their absence, there are doctrinal strategies in patent law that
should be considered for specific and seemingly intractable controversies where
patent management poses risks to public health, as, for example, in the case of the
Myriad BRCA1 and BRCA2 patents.

In the absence of any formal opposition procedure in U.S. patent law that
authorizes third-party challenges to existing patents, it is possible to sketch out
possible outcomes when compensatory genetic research intersects with existing
patent rights, leading to allegations of infringement. This article provides an
overview, as a theoretical matter, of how the existence of later-developed genetic
research that identifies compensatory clinical options for patients might impact the
validity and scope analysis of apparently dominating patent claims (Part IV), how
compensatory clinical services based on the research could be characterized in
view of an infringement analysis (Part V), and how the remedial options to the
patent holder who asserts patent rights against those offering compensatory clinical
services might fare in view of current jurisprudential views regarding injunctive
relief in patent cases (Part VI).

IV. PATENT VALIDITY IN VIEW OF COMPENSATORY GENETIC TESTING
A challenge for a patent-centered evaluation of conflicts where dominant

patents related to genetic testing hinder the range of clinical testing options is that
the validity of the patent itself, responsible for structuring the relations between the

192307 F.3d 1351, 136162 (Fed. Cir. 2002) (narrowing the availability of the
exemption for most academic research).

9 NAS REPORT, supra note 3, at 14, 16 (recommending that Congress consider
infringement exemptions for research “on” inventions and for research providing
independent verification of diagnostic genetic tests); see also Rochelle Dreyfuss,
Protecting the Public Domain of Science: Has the Time for an Experimental Use Defense
Arrived?, 46 ARiZ. L. REV. 457, 459, 471 (noting the particular difficulties in implementing
an experimental use provision where the technology has clinical application, such as the
BRCA1 and BRCA2 genes, as the most critical “experiments” will involve patients).

1 The 2002 legislative proposal would have created a research infringement
exemption for research on genetic sequence information and an infringement exemption for
genetic diagnostic testing. H.R. 3967, 107th Cong. (2002).
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patent holder and everyone else, is not formally evaluated with reference to any
contemporaneous activities of patentee or user. At the extremes, non-use by the
patent holder or infringing use by a potential defendant are not facts that formally
bear on whether or not the actual patent is invalid.'® This fact is noted, only
because medical professionals and patients will often reflexively call for the
invalidation of any patent that appears to curtail legitimate medical practice. But
the patent must be judged on its merits.

Application of the substantive standards for patentability to patents on DNA
gene sequences has generated several technology-specific controversies: whether
genes should be patentable subject matter, whether the utility standard operates to
frustrate early-stage patenting, and whether the standard for the obviousness of a
DNA gene sequence in view of known protein composition is appropriate.'*

A number of professional organizations involved in genetic testing, for
example, oppose the classification of genes as patentable subject matter.'®” The
general doctrinal considerations certainly attach to any gene patent asserted in
diagnostic testing, but more specific doctrinal concerns can be identified where a
researcher may have developed new approaches to genetic testing that may or may
not be covered by dominant patents. '

The chronology and development of a technical field are relevant to locating
patent rights, which are sought and granted at particular times, against the march of
technical progress .in which the publicly available knowledge continuously
evolves.'”® The claimed advance of an inventor is evaluated against the
background of existing work, looking backward at the prior art in order to place
the invention in context, and determine its novelty or non-obviousness.'®”
Separately, disclosure doctrines look forward to identify the knowledge demanded
from the inventor to justify the patent grant.'"®

195 See 35 U.S.C. § 282 (2006).

1% See Dan L. Burk & Mark A. Lemley, Is Patent Law Technology-Specific, 17
BERKELEY TECH. L.J. 1155, 1173-82 (2002) (summarizing specific doctrinal issues in
patent law pertaining to the field of biotechnology).

1% Some professional organizations have taken official policy positions which oppose
the granting of patents on genes. See, e.g., COLLEGE OF AMERICAN PATHOLOGISTS,
STATEMENT ON PATENTS AND GENE-BASED TESTS (2000), available at http://www.cap.org;
AMERICAN COLLEGE OF MEDICAL GENETICS, POSITION STATEMENT ON GENE PATENTS
AND ACCESSIBILITY OF GENE TESTING, available at http://www.acmg.net/StaticContent/
StaticPages/Gene_Patents.pdf.

1% See, e.g., Rebecca S. Eisenberg, Obvious to Whom? Evaluating Inventions from
the Perspective of PHOSITA, 19 BERKELEY TECH. L.J. 885, 887 (2004) (noting the time-
sensitive nature of invention analysis, in which an invention made at one time may be
judged at a later time, introducing possible distortion).

' Novelty of the invention is required by 35 U.S.C. § 102 (2006) and non-
obviousness is required by 35 U.S.C. § 103 (2006). In addition to the prior art analysis
during patent prosecution, a granted patent may be subject to a later reexamination at the
PTO, for example, in which prior art not reviewed during prosecution is newly considered.

1% See 35 U.S.C. § 112 (2006) (providing for the written description, enablement, and
best mode requirements).
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The intersection between a broad patent claim and later-developed technology
implicates the patent law doctrine of enablement. Enablement requires that a patent
adequately disclose how to make and use the invention,'"' and is Iiudged as of its
sufficiency at the time of the filing of the patent application.''” The doctrine
functions to set the limits on the patent grant, as “the scope of the claims must bear
a reasonable correlation to the scope of enablement provided by the specification
to persons of ordinary skill in the art.”'"® Disclosure also serves a public-domain-
enhancing role, ensuring that when the patent enters the public domain, the
invention is ready to be made or used by a public that relies on the sufficiency of
the disclosure. Those of skill in the art should not have to engage in “undue
experimentation” in order to practice the claimed invention.''* A set of analytic
factors from In re Wands facilitates this analysis.'”® The inherent unpredictability
of a technical field, a factor that cautions against broad claim scope, is particularly
relevant to patents relating to biotechnology.''®

The clinical scenario where a later researcher develops or applies techniques
that may have been developed after the filing of the relevant dominating patent
could suggest possible enablement issues that might bear on the scope and/or
validity of patent claims that might be alleged to cover the compensatory research.
The false negatives that are uncovered in the research genetic testing described in
this article pose a problem not just for the patients, but might point to inherent
vulnerabilities in the patents that are used to constrain testing. The interpretation of
claim scope in a particular patent that may appear to dominate a genetic testing
field has consequences for those who wish to operate outside the scope of the
patent, whether or not they seek to patent their own work.

Claim scope is not just a limited inquiry in a particular patent infringement
suit; the breadth of a patent claim has implications for the incentives that remain
available to all subsequent developers in the field.''” The scope of patent rights
also dictates whether a patent holder may be able to efficiently coordinate the
development of a field, as theorized in the prospect theory of patents.''® While
industries have been categorized as presenting models of cumulative or discrete

"1 See id.

"2 In re Hogan, 559 F.2d 595, 604 (C.C.P.A. 1977).

' In re Fisher, 427 F.2d 833, 839 (C.C.P.A. 1970).

14 In re Wands, 858 F.2d 731, 736-37 (Fed. Cir. 1988).

"* Id. at 737.

"1° Enzo Biochem Inc. v. Calgene, 188 F.3d 1362, 1372 (Fed. Cir. 1999) (noting a
particular application to the field of antisense technology).

7 See Robert P. Merges & Richard R. Nelson, On the Complex Economics of Patent
Scope, 90 COLUM. L. REv. 839, 843 (1990) (defining a relationship between claim scope
and the incentives for follow-on development).

"8 See Edmund W. Kitch, The Nature and Function of the Patent System, 20 J. L. &
ECON. 265, 267-71 (1977) (suggesting that broad patent claims facilitate coordinated
development of a field by the patent holder).




856 UTAH LAW REVIEW [No.3

innovation,'” patent claims to gene sequences and mutations per se and the
derivative patent claims that describe methods for their use are more usefully
categorized as having both discrete and cumulative features. Each foundational
discovery, such as the identification of a gene linked to a clinical disease, gives rise
to a predictably discrete set of related patents' whose management will likely
determine the development of the field and subsequent patenting efforts. That
characterization may indicate that the consequences of a patent holder’s restrictive
management are confined to a particular field. The effects of dominant patents in
the circumscribed field, however, may block subsequent research efforts, which
illustrate the cumulative characteristics of genetic research. In the case of genetic
testing, where a clinical phenomenon and a genetic correlation are irrefutable, each
clinical field can be viewed as a zone of non-discretionary standards that are either
available or not. There is no discretionary aspect to genetic science at the level of
the informational uses that comprise genetic testing. From these perspectives, the
discrete burden on a specific field as well as the cumulative impact on future
development can both be understood.

The composition of matter claims pertaining to DNA sequences used in
genetic testing could pose enablement issues depending on the scope of
compounds that will be covered by a broad claim describing a gene of interest. In
general, such a patent claim may describe the range of DNA compounds by
reciting an end function, or by other claim strategies that use stringency
hybridization or sequence identity."”® An illustration of the Federal Circuit’s
restrictive view of enablement using functional claiming of a DNA gene sequence
can be observed in Amgen, Inc. v. Chugai Pharmaceutical Co."*' More recently,
the Federal Circuit restricted the scope of a DNA gene sequence claim in Regents
of the University of California v. Eli Lilly & Co.,'** using the separate disclosure
doctrine of written description, a doctrinal maneuver that has been criticized for its
redundancy to the enablement doctrine.'? Although a DNA gene sequence claim

19 See Merges & Nelson, supra note 117, at 880-82 (defining and distinguishing
between discrete inventions and cumulative technology).

120 PATENT RES. GROUP, BIOTECHNOLOGY PATENTS, LICENSING AND FDA PRACTICE
17-114 (2002).

121 927 F.2d 1200, 1202-19 (Fed. Cir. 1991) (disfavoring broad claims to DNA
sequences encoding erythropoietin, because of the lack of enablement regarding specific
working analogs).

122 Regents of the University of California v. Lilly, 119 F.3d 1559, 1567 (Fed. Cir.
1997) (disfavoring a wide scope for patent claims to DNA encoding insulin in multiple
organisms, due to the limited exemplification in one species).

1 See, e.g., Mark D. Janis, On Courts Herding Cats: Contending With the “Written
Description” Requirement (and Other Unruly Patent Disclosure Doctrines); 2 WASH. U. J.
L. & PoL’Y 55, 6988 (2000) (noting the incoherence of the separate patent disclosure
standards, exacerbated by the Lilly decision); Janice M. Mueller, The Evolving Application
of the Written Description Requirement to Biotechnological Applications, 13 BERKELEY
TECH. L.J. 615 (1998) (noting the redundancy of the written description analysis in view of
the enablement doctrine). Recent scholarship suggests that the Lilly written description
doctrine has not been widely applied to restrict claim scope. See Christopher M. Holman, Is
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will allow a patent holder to dominate the use of that gene in all potential
applications, there is a difference between the use of a gene for therapeutic
(protein-oriented) applications and the use of the gene for informational purposes
in genetic testing. In the context of therapeutic proteins, there may be greater
tolerance of silent and point mutations in the DNA coding sequepce124 because
there are likely many functionally similar sequences that will retain therapeutic
function; jurisprudence that establishes the scope of such claims can, as a practical
matter, set the level of competition in the field.'” However, these kinds of
conflicts over claim scope, which dominate jurisprudence to date, are less relevant
to informational use of the gene. The use of a specific DNA for diagnostic
purposes can demand more fidelity to the original sequence, as the objective is to
determine individual variation from this known reference sequence. With respect
to patent claims to SNPs or point mutations, the same rationale applies. As a result,
there is reason to be less optimistic that a narrow interpretation of composition of
matter claims using the enablement doctrine would alleviate the problem of
facilitating access to critical and claimed DNA gene sequences and mutations
necessary for genetic testing.

There are enablement issues that could relate to the method claims related to
genetic testing in this scenario. A broad patent claim to a genetic testing method
that uses a particular DNA sequence will be interpreted according to the claim
language, specification, and prosecution history.'* The intended breadth of such a
patent claim is generally to cover all instances whereby a test sample DNA
sequence is compared to one or more recited DNA sequences in order to find
mutations.'”’ The specification may include one or more references to particular
testing techniques, and may or may not support a genus claim encompassing
multiple species.'?® The enablement-centered evaluation of scope, as noted earlier,
will be judged according to what the skilled artisan is able to achieve using the
disclosure without resorting to undue experimentation.'” Cases in which the
Federal Circuit has restricted the scope of broad method claims in biotechnology

Lilly Written Description A Paper Tiger?: A Comprehensive Assessment of the Impact of
Eli Lilly and Its Progeny in the Courts and PTO, 17 ALBANY L. J. SCI. TECH. 1, 2642
(2007) (noting the actual underapplication of the Lilly standard to date in the courts).

124 ALBERTS ET AL., supra note 11, at 236.

123 A DNA compound encoding a protein for therapeutic use is observed in Amgen,
Inc., 927 F.2d at 1203-04 (erythropoietin) and in Eli Lilly & Co., 119 F.3d at 1562-64
(insulin).

126 See Vitronics Corp, v. Conceptronic, Inc., 90 F.3d 1576, 1582 (Fed. Cir. 1996).

127 See, e.g., U.S. Patent No. 5,650,281 (filed May 17, 1995) (claiming “[a] method of
assessing genetic change in a tissue of a human, comprising: detecting loss of wild-type
DCC (Deleted in Colorectal Cancer) gene sequences as shown in FIG. 4 from nucleotide 1
to 5168 or their expression products in an isolated first tissue suspected of being neoplastic,
said loss indicating a genetic change in the tissue”).

'28 A genus patent claim is a claim that encompasses multiple embodiments, known as
species, which share general attributes.

> In re Wands, 858 F.2d 731, 737 (Fed. Cir. 1988).
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are characterized by claims in which a method shown to work in one organism or
cell type has been claimed broadly across multiple species.”*® A genetic testing
claim may not have that kind of vulnerability, as the technique is generally not
being claimed in non-enabled organisms, but a lesson that can be carried over from
the paradigmatic cases in biotechnology is that the unpredictability of the art will
work against broad construction. While the comparison of genetic sequences per se
may not be technically novel, the interpretation of claims in the context of clinical
objectives imports the uncertainty and caution that attach to the intersection of
technical procedures with human physiology, a sensibility that could be imported
into the interpretation of patent claims in the genetic testing field in order to apply
the enablement standard in full context.

The Federal Circuit has not developed a coherent approach to later-developed
technology that might fall within the scope of a generally broad claim. If the
enablement evaluation is pegged to the date of filing, can a patent claim be
interpreted to cover unforeseen technical advances? In Amgen, Inc. v. Hoechst
Marion Roussel, Inc., the Federal Circuit affirmed a broad interpretation of a
composition claim to include the compound produced by later technical methods
that sharply departed from the patent holder’s methods."' In that case, the claim
was written broadly, and the court adhered to the notion that limitations from the
specification could not be read into the claims to give them a restricted scope.'*? In
Chiron Corp. v. Genentech, Inc., the Federal Circuit introduced a developmental
aspect to the enablement inquiry pertaining to an invention involving monoclonal
antibodies.'”” If the technology was undeveloped, enablement could not require
disclosure relating to the objectively unknown.** However, if the technology was
“nascent,” meaning in its early stages, enablement became more demanding and
failure to equip the skilled artisan with “a specific and useful teaching” could
become an enablement defect. '*> The court also employed the written description
doctrine to limit the claims to monoclonal antibodies as they were understood on
the filing date.”*® In her concurrence, Judge Bryson suggested that the proper
approach to the evaluation of later technology against an earlier filed claim is to
match the claim interpretation to the filing date, according it a meaning that would
have been understood at the time.'*” As such, the claim would exclude later,
unforeseen developments.

130 See, e.g., Enzo Biochem, Inc. v. Calgene, Inc., 188 F.3d 1362, 137475 (Fed. Cir.
1999) (stating that method for antisense expression could not be claimed beyond the
exemplified E. coli cells); In re Vaeck, 947 F.2d 488, 495-96 (Fed. Cir. 1991) (method for
fusion protein expression could not be claimed for multiple species).

B1314 F.3d 1313, 1358 (Fed. Cir. 2003).

P2 1d. at 1335.

133 See 363 F.3d 1247, 1256 (Fed. Cir. 2004).

14 See id.

S Id. at 1254.

136 Id

37 Id. at 1263 (Bryson, J., concurring).
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Where the broad method claim aims to identify genetic predisposition by
sequence comparison, it should be supported by a specification that recognizes the
heterogeneity of mutations and genomic arrangements that lead to clinical risk, and
that recognizes the heterogeneity of testing techniques that can fully screen for all
possible mutations. As discussed, the enablement must be pegged to the time that
the application is filed. At the time an application was filed, the state of knowledge
may have understood the theoretical heterogeneity of genetic mutations, but the
state of the art did not provide the technical means to identify and thereby
distinguish different classes of mutations. An apparently broad patent claim to a
diagnostic method, therefore, could be construed so that it did not cover later-
developed techniques that were not enabled by the application at the time of filing.
Such a boundary would comport with maintaining incentives to advance the state
of genetic testing for a particular field, because the later researcher can be
motivated by the possibility of patenting her advance, or simply to engage in and
publish such progress without the possibility of a patent infringement suit. It
should also be recognized that the establishment of new mutations that are
associated with clinical risk might rise to the level of “undue experimentation” that
would indicate a patent claim that is potentially broader than its disclosure. The
method claim may also contain limitations to compositional aspects of the testing.
Where a patent method claim proposes to generally detect a “somatic alteration” or
“germ line alteration,” the scope of the claim should be limited to the detection of
those mutations as understood at the time of filing, which means that the panel of
alterations might be quite specific and limited by then-available methodologies.

There are other dimensions to the enablement inquiry. A method patent claim
with apparent breadth can also be evaluated to determine whether the genus of
methods is composed of some inoperative embodiments, i.e., methods that do not
work as intended. The presence of some inoperative embodiments can be tolerated,
if the person of skill in the art would be able to determine how to distinguish
between operative and inoperative embodiments. In 4#las Powder Co. v. E.I. Du
Pont de Nemours & Co., the Federal Circuit established that the presence of some
inoperative embodiments within the scope of the claim does not invalidate the
claim unless the number becomes significant and “undue experimentation” would
be required to sort the successes from the failures.'*® A broad view of a method
patent claim that purports to compare a wild-type sequence to a clinical specimen
might cover some methods that in fact contain technical limitations that rise to a
level of inoperability. If so, the broad claim might have a number of inoperative
species that cannot be foretold. As each clinical test is a unique assessment of an
individual’s clinical status, it is not possible to determine beforehand which
technique is optimal to reveal particular genetic risk. This is a discrete kind of
inoperability that can attach to patent claims that are to be interpreted in view of
clinical objectives. In a genetic testing context, where the availability of multiple
testing platforms would be optimal to capture most instances of clinical risk,
clinical inoperability could be a technology-specific, scope-limiting mechanism to

138 750 F.2d 1569, 1576 (Fed. Cir. 1984).
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prevent the reach of a patent claim to methods that were not enabled by the
original disclosure and that augment or correct the deficiencies in the patentee’s
offerings.

Where a patent has clinical impact, the clinical dimensions of the patent claim
should be given weight in evaluating the proper scope of the claim. Thus, broad
claims should be judged according to the contemporaneous clinical context at the
time of filing, which would limit a claim that apparently reads on multiple, later-
derived techniques to only those techniques that were understood at the time of
filing. That earlier contemporaneous context can be established by later-published
references that document the state of the art at earlier times.'*® These observations
regarding the use of the enablement doctrine to frame an apparent gap between the
patent holder’s scope of rights and an accused infringer’s later-derived activities
can be used to suggest testable limits on the broad patent claims in a genetic testing
field that might unduly the impair the development of advances in research and
clinical services.

V. INFRINGEMENT IN VIEW OF COMPENSATORY GENETIC TESTING

Despite the socially useful effects of research that can compensate for limited
clinical testing options offered by the patent holder, the likelihood that such work
could infringe the compound and method patent claims that dominate the field is
all too real. Determining patent infringement is a two-part process: claim
interpretation to determine scope, followed by a comparison of the accused product
or method against the scope of the claims.'*® Claim interpretation relies on the
claim language, the specification and the prosecution history.'*! Infringement can
be literal, in which the accused product or method falls squarely within the
boundaries of the claim, or it can rely on the doctrine of equivalents, where the
patent holder is permitted to establish infringement where insubstantial equivalents
of the claimed invention are at issue.'*’ Despite the occurrence of literal
infringement, patent doctrine can theoretically account for instances where the
activities of a would-be infringer are not regarded as infringing, where a product or
service offered by a potential defendant departs significantly from what may be
literally covered by a patent claim. In these situations, the judicially created reverse
doctrine of equivalents is available to capture these relatively rare instances of
extreme departure.'” In view of the potential for the doctrine to investigate

139 See In re Wright, 999 F.2d 1557, 1562 (Fed. Cir. 1993).

140 See Markman v. Westview Instruments, Inc., 52 F.3d 967, 976 (Fed. Cir. 1995) (en
banc), aff’d, 517 U.S. 370 (1996).

"1 See Vitronics Corp. v. Conceptronic, Inc., 90 F.3d 1576, 1582-83 (Fed. Cir. 1996).

12 See, e.g., Wamer-Jenkinson Co. v. Hilton Davis Chemical Co., 520 U.S. 17, 25-30
(1997).

' “The business of the PTO is patentability, not infringement. Like the judicially-
developed doctrine of equivalents, designed to protect the patentee with respect to later-
developed variations of the claimed invention, the judicially-developed ‘reverse doctrine of
equivalents,” requiring interpretation of claims in light of the specification, may be safely
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infringement by comparing the underlying features of the patented invention and
the accused work, it is reasonable to consider how the provision of compensatory
genetic testing might be accounted for using this approach.

The reverse doctrine of equivalents has its origins in 1899, in Boyden Power
Brake Co. v. Westinghouse, in which the Supreme Court refused to find
infringement of a patent claim where the accused brake device departed
significantly from the mechanism and operation of the claimed product.'** The
doctrine can alleviate a potential impasse between two parties who hold what are
known as blocking patents, where the holders of a dominant patent and a
subservient patent on an improvement both depend on cross-licensing for use of
the other’s invention. In this scenario, the reverse doctrine of equivalents can
induce a dominant patent holder to enter into a licensing arrangement with the
improver rather than risk a finding of non-infringement under the doctrine.'** The
doctrine also functions as an equitable mechanism to allow the work of an
improver to continue despite literal infringement, using a rationale that views the
accused work as so far removed in principle from that of the patented invention
that it would be unjust to shut it down."® It is not only useful for an impasse over
sequential patents; an improver who wishes to proceed with otherwise infringing
activities and has no interest in patenting can also utilize the doctrine. The doctrine
has also been described as a theoretically relevant “policy lever,”'*’ despite the fact
that the Federal Circuit has not acquiesced in its application to date.'*®

The doctrine is only relevant to instances where literal infringement has been
determined. The test is described as “whether a product has been so far changed in
principle that it performs the same or similar function in a substantially different
way,”'* and the developer has been described as a “radical improver.”'*® There are
few instances where a court has excused infringement on the basis of this doctrine,
resulting in a paucity of examples that could illuminate its application. However,
there are instances where a defendant has argued non-infringement on this basis.

relied upon to preclude improper enforcement against later developers.” In re Hogan, 559
F.2d 595, 607 (C.C.P.A. 1977).

144170 U.S. 537, 583 (1898).

145 See Robert S. Merges, Intellectual Property Rights and Bargaining Breakdown:
The Case of Blocking Patents, 62 TENN. L. REV. 75, 93-94 (1994) (noting the leverage that
the reverse doctrine of equivalents provides to an accused infringer who might escape
literal infringement).

S 1d. at 91.

'¥" Dan L. Burk & Mark A. Lemley, Policy Levers in Patent Law, 89 VA. L. REV.
1575, 1657-58 (“In theory, however, it serves as a vital release valve, preventing patent
owners from stifling radical improvements.”).

148 Tate Access Floors, Inc. v. Interface Architectural Resources, Inc., 279 F.3d 1357,
1368 (Fed. Cir. 2002) (noting that the court has not yet agreed with its application in any
case that it has considered).

149 SRI Int’l v. Matsushita Elec. Corp. of Am., 775 F.2d 1107, 1124 (Fed. Cir. 1985).

150 Merges, supra note 145, at 79; see also Mark A. Lemley, The Economics of
Improvement in Intellectual Property Law, 75 TEX. L. REV. 989, 1010 (1997).
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The doctrine surfaced in several biotechnology cases at the Federal Circuit, where
defendants argued that an accused product was produced by radically different
means than was the claimed product.”®' In Scripps Clinic v. Genentech, Inc., the
Federal Circuit acknowledged that the doctrine was available, and noted that, in
addition to considerations of a different production mechanism at issue, the
superior qualities of the product produced—*“the specific activit[ly] and
purity”'*>—could also support application of the doctrine.”*> In Amgen, Inc. v.
Hoechst Marion Roussel, Inc., the court did not endorse the use of the doctrine,
despite the defendant’s demonstration that the accused product was produced by
substantially different means than was the claimed product.'™ In Tate Access
Floors v. Interface Architectural Resources, the Federal Circuit panel suggested
that the court had never affirmed non-infringement based on the reverse doctrine of
equivalents because of the rigorous disclosure requirements in the 1952 Patent Act
that obviated most foreseeable assertions of the doctrine.'*

A majority of the cases where the reverse doctrine of equivalents has been
asserted involve product patent claims.'*® Because the doctrine might permit non-
infringement where there is mechanistic departure, it would most readily surface
where two apparently identical products work through dissimilar mechanisms.
Does this observation have any relevance to the scenario where literal infringement
of a composition of matter is at issue, as in the case of potential infringement of a
DNA gene patent in genetic testing? The answer is likely yes, and the Federal
Circuit has noted that the reverse doctrine of equivalents, in general, poses more
analytic difficulty when applied to chemical compounds.'®’ As a result, the use of
DNA in genetic testing does not invoke the kind of production-based
dissimilarities that have formed the basis for previous applications of a reverse
doctrine of equivalents analysis, making this line of argument less likely to
succeed.

In order to imagine how the reverse doctrine of equivalents could be invoked
where there is literal infringement of method claims related to genetic testing, it is

151 See generally Amgen, Inc. v. Hoechst Marion Roussel, Inc., 314 F.3d 1313 (Fed.
Cir. 2003) (concerning erythropoietin produced from a cell through exogenous gene
transformation or endogenous gene activation); Scripps Clinic & Research Found. v.
Genentech, Inc., 927 F.3d 1565 (Fed. Cir. 1991) (concerning factor VIII protein produced
by chromatographlc separation or recombinant DNA technology).

%2927 F.2d at 1581.

153 Id

%314 F.3d at 1351.

133279 F.3d 1357, 1368 (Fed. Cir. 2002).

136 See, e.g., id. at 1360-62 (floor panel); Smith Kline Diagnostics, Inc. v. Helena
Labs. Corp., 859 F.2d 878, 880-82 (Fed. Cir. 1988) (specimen test slide); SRI Int’l v.
Matsushita Elec. Corp. of Am., 775 F.2d 1107, 1124 (Fed. Cir. 1985) (filter and camera).

137 U.S. Steel Corp. v. Phillips Petroleum Co., 865 F.2d 1247, 1253 n.9 (Fed. Cir.
1989) (noting the usual formulation of the doctrine as determining “function,” when the
notion of “principle” might be more applicable to chemical compounds, but noting that
such analysis is “conceptually and linguistically difficult”).
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necessary to conceptualize any accused activities as representing a radical
departure from a patent claim that broadly covers a genetic testing method for a
particular clinical condition. As noted, there are few models in the jurisprudence
for the doctrine’s application to method claims. One would have to argue,
nonetheless, that the methods that could be literally infringing are a sharp break
from the way that the method claims are understood to work, based on the
specification. As such, the accused method offers a new and radical approach to
achieving the function understood in the method claims. A radically different
method might be that which, by definition, will work to uncover the mutations that
cannot be detected with the patented method, as it is understood to work in actual
operation. It is tempting to argue that simply offering a genetic testing method that
is not available at all represents a radical departure. But that would be to
misconstrue the nature of an argument under the reverse doctrine of equivalents,
which formally compares two kinds of methods to discern substantially different
operational principles.'”® While the foregoing might appear to be an argument
regarding scope of an apparently broad method claim, this is an analytically
distinct approach with a comparative focus on the advancement of the defendant
and the contribution of the patent holder. The validity analysis per se does not
perform this task.

Apart from a potential use of the reverse doctrine of equivalents in cases
involving literal infringement, there can be infringement under the doctrine of
equivalents that could be subject to the kind of analysis offered above. Professor
Merges has noted that the sensibility underlying the reverse doctrine of equivalents
could shift even more attention to “the importance of the advance represented in
the accused device” when an infringement analysis occurs under the doctrine of
equivalents.”’

The perspectives offered here regarding the suitability of finding infringement
where equitable considerations might reasonably compel a different outcome
should be contrasted with the observations regarding the validity of the patents that
might be asserted against compensatory genetic testing.

The enablement theories offered in Part IV, supra, represent claim-defining
strategies that might limit the apparently broad sweep of a patent claim to a general
genetic testing method, but this approach should be complemented with a thorough
evaluation of infringement status.'® Professors Merges and Nelson have also noted
that the reverse doctrine of equivalents could be particularly useful in instances

158 Reference to the patent holder’s actual activities will be discussed with reference
to remedies; see infra Part VL

1% Merges & Nelson, supra note 117, at 909.

160 A more explicit nod toward the application of infringement theories is stated: “The
courts have consistently considered subsequently existing states of the art as raising
questions of infringement, but never of validity.” In re Hogan, 559 F.2d 595, 607 (C.C.P.A.
1977).
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where the patent validity analysis, particularly with respect to enablement, cannot
account for the improver’s contribution.'®’

Consideration of the reverse doctrine of equivalents offers a method for
investigating not just the activities, but the advancement offered by an accused
infringer, a sensibility that might find some resonance where the accused activities
are undertaken in view of undesirable technical limitations in the field that are
deliberately imposed by the patent holder, with attendant disadvantage for patients.
The nature of the problem addressed in this article is, at its foundation, the fact that
patients cannot access a full range of clinical genetic testing options for optimal
determination of genetic status. Therefore, a theory that fully accounts for (and
might actualize) all the activities of a researcher offers the most benefit for public
health. The equitable considerations that underlie the reverse doctrine of
equivalents, if applied to activities that comprise research and clinical services with
significant departure from a patented invention, offer another strategy for
approaching the problem of patent-mediated limits on research and clinical
services in genetic testing.

VI. REMEDIES IN VIEW OF COMPENSATORY GENETIC TESTING

The critical role of a court in structuring the relations between a patent holder
and all others is apparent when it considers whether to grant preliminary or
permanent injunctive relief to a patent holder asserting the right to exclude others
from use of a patented invention. The exclusionary attribute is central to the
intellectual property right, which is traditionally conceptualized as protected by a
property rule, rather than a liability rule.'®* As such, the practical ability to seek
injunctive relief in order to exclude third parties allows the patent grant to operate
as a property entitlement.'®’

This traditional understanding of a patent as a species of property has allowed
a patent owner to rely on the issuance of a permanent injunction in most cases
when a patent has been found to be infringed.'®* The patent statute contemplates

1! Merges & Nelson, supra note 117, at 911. (“A more liberal use of reverse
equivalents would be especially valuable when the allegedly infringing improvement
embodies new technology not available when the patent was issued. As long as adequacy
of disclosure is measured as of the filing date, enablement doctrine will be of no help to the
infrinFing improver.”).

82 See Merges, supra note 145, at 78 (citing the theoretical framework developed by
Calabresi and Malamed identifying the distinction between liability rules, which solely
provide remedies in the form of damages, and property rules, which also provide a right to
exclude in the form of injunctive relief).

163 See 35 U.S.C. § 261 (2006) (“[Platents shall have the attributes of personal
property.”).

164 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 405, 430 (1908).
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the issuance of injunctive relief to a successful patent holder.'®® The award of
damages to compensate for past infringement does not account for future
encroachment of the patent in suit by an adjudicated infringer.

Recent controversies largely arising in business-method and software-related
patenting have focused critical attention on the nearly automatic award of a
permanent injunction following a judgment of infringement. Two circumstances of
recent origin account for a renewed skepticism regarding injunctions in certain
cases. First, the nature of many business-method and software-related patents has
drawn criticism, questioning whether such inventions are patentable subject matter,
and whether such patenting offers incentives or obstacles to the progress of many
Internet-based business models and software-dependent products and services.'®
Second, a number of plaintiff-patent holders who enforce their patents in these
fields are non-practicing entities, sometimes called “patent trolls.”'® In many of
the high-profile cases to date, the defendant is a business that makes a product or
offers a service that may infringe the patent, but that also has wide commercial and
public dependence.'® The threat of a permanent injunction in these cases could
eliminate a technology with great public support; as a result, the plaintiff is in a
position to seek very high licensing fees from an accused infringer who is in
danger of losing the freedom to operate in the marketplace. This contrast between
the “troll” and the provider has elicited an outcry against the use of patents to
demand unreasonable licensing fees, or to seek an injunction to eliminate the
defendant’s activities.'®

The standards for injunctive relief in patent cases were explored by the
Supreme Court in the recent case of eBay, Inc. v. MercExchange, L.L.C."™ The
plaintiff was a non-practicing patent holder who successfully sued an Internet
auction site for infringement of its patent to an online auction bidding method."”!
The district court did not award an injunction to the prevailing plaintiff, largely due

165 See 35 U.S.C § 283 (stating that “courts having jurisdiction of cases under this title
may grant injunctions in accordance with the principles of equity to prevent the violation of
any right secured by patent”).

166 See, e.g., Jay Dratler, Jr., Does Lord Darcy Yet Live? The Case Against Software
and Business-Method Patents, 43 SANTA CLARA L. REv. 823, 853-71(2003) (criticizing
the issuance of patents on subject matter that has no technological risk component).

167 See, e.g., Mark A. Lemley, Are Universities Patent Trolls? 17-20 (Stanford Public
Law Working Paper No. 980776, 2007), available at http://papers.sstn.com/sol3/papers.
cfm?abstract_id=980776 (analyzing university patenting practices in view of their identity
as non-practicing entities). The patent troll is generally defined as a patent-holding entity
which does not practice the invention but uses its patents to extract revenue from (or to
enjoin) those that do practice the invention. See id. at 1 n.4.

1% See, e.g., NTP, Inc. v. Research in Motion, Ltd., 418 F.3d 1282, 1287-90 (Fed.
Cir. 2005) (discussing patent related to Blackberry wireless device).

1% Maggie Shiels, Technology Industry Hits Out at Patent Trolls, BBC NEWS, June 2,
2004, http://news.bbc.co.uk/1/hi/business/3722509.stm.

170 547 U.S. 388 (2006).

! Id. at 1839.
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to the fact that it did not practice its invention.!”? The Federal Circuit reversed,
using language that suggested that a permanent injunction is automatically entered
for a successful plaintiff in a patent lawsuit.'”* The Supreme Court took issue with
an apparently reflexive denial from the district court and a reflexive grant from the
Federal Circuit.'™ The Court emphasized that the award of a permanent injunction
is not automatically denied or granted in such cases, but relies on the application of
the traditional four-part test established for injunctive relief to the facts of an
individual patent case.'”

The |eBay concurrence by Justice Kennedy drew heightened attention to the
role of the activities of the patentee and the character of the patent in suit in
considering the merits of a permanent injunction.'’® He noted that several factors
of recent|origin may have altered the default assumption that an injunction would
always follow a judgment of infringement.'”’ Citing “the nature of the patent being
enforced,” Justice Kennedy noted the “potential vagueness and suspect validity of
some of these patents,” possibly alluding to subject matter issues and disclosure
deficiencies in “patents over business methods:”'’”® In reference to the patent
holder, he noted the “economic function of the patent holder” had changed in some
situations, where “[a]n industry has developed in which firms use patents not as a
basis for producing and selling goods but, instead, primarily for obtaining licensing
fees.”'” This shifting climate, in his opinion, could introduce new considerations
for a court into the application of the four-part test for injunctive relief.'®

Following the eBay decision, the lower courts have begun to apply the four-
part test to applications for injunctive relief in patent cases. Although the cases to
date are evenly divided with respect to the grant of an injunction,'® the influence

"2 Id. at 1840.

' The court noted “the general rule that courts will issue permanent injunctions
against patent infringement absent exceptional circumstances.” MercExchange, L.L.C. v.
eBay, Inc., 401 F.3d 1323, 1339 (Fed. Cir. 2005).

17 The Court noted the “categorical denial” by the district court and the “categorical
grant” by the Federal Circuit as equally problematic. 547 U.S. 388, 393—94 (2006).

' The plaintiff must demonstrate (1) an irreparable injury; (2) that remedies
available at law, such as monetary damages, are inadequate to compensate for that injury;
(3) that, considering the balance of hardships between plaintiff and defendant, an equity is
warranted; and (4) that the public interest is not disserved by an injunction. /d. at 391.

176 See Id. at 396-97 (Kennedy, J., concurring).

177 Id

178 Id

179 I d

180 Id

181 See Andrei Uancu & W. Joss Nichols, Balancing the Four Factors in Permanent
Injunction Decisions: A Review of post-eBay Case Law, 89 J. PAT. & TRADEMARK OFF.
Soc’y, 395 (2007) (describing recent post-eBay trial court decisions, which illustrate a
mixed application of the eBay analysis).
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of Justice Kennedy’s concurrence, which identified the status of the patent holder
and the nature of the patent as relevant factors, can be discerned.'®?

The specific controversy over business-method patents accounts for some of
the recent hesitation from the courts regarding the award of a permanent
injunction. However, historically, some courts would not issue a permanent
injunction when public health needs were dependent on the invention at issue. In
Vitamin Technologists v. Wisconsin Alumni Research Foundation, the court was
concerned over an injunction that would deprive the public of a patented process in
which foodstuffs were irradiated in order to produce Vitamin D, although the court
ultimately decided that the patents were invalid. '**

In City of Milwaukee v. Activated Sludge, Inc., the court denied an injunction
to the plaintiff, holder of a patent to a sewer purification apparatus, due to concerns
that the defendant’s facility provided the only waste management for the local
community. '* In those cases, the public interest factor weighed heavily against a
permanent injunction that would deprive the public of an invention with proven
health benefit.'®* Relying on a public interest rationale, the Federal Circuit upheld
the denial of a preliminary injunction against a defendant providing diagnostic
tests for cancer and hepatitis in Hybritech Inc. v. Abbott Laboratories."*®

Refusals to license, as a general matter, are not considered a violation of
patent or antitrust law.”®” A patent holder has a statutory right to exclude others
from making, selling, or using the patent invention.'®® However, the sensibility that
has taken hold in the post-eBay climate, where permanent injunctions to non-
practicing patentees are less automatic, and where third-party reliance on adopted
technologies is accorded significant weight, is certainly advantageous for health-
related inventions in the biotechnology sector where medical need is an
independently significant factor.

A court could be asked to consider whether an injunction should be granted in
two scenarios of concern <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>