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Since World War II we have engaged in overt and covert war and acts of 
war, often initiated by the president without the authorization of Congress. By 
presidential directive we have conducted full-scale war; initiated coups; mined 
harbors; encouraged political assassination; aided insurrection and sabotage; 
trained, equipped, and set loose our own brigands and terrorists; and 
responded to terrorist acts against our citizens by executively approved 
reprisals. We do this in violation of the Constitution, in disregard of the laws 
and prerogatives of Congress, and in open defiance of international law and 
morality. Both the scope and the notoriety of such violence conducted by this 
administration has changed the meaning of covert war from secret war simply 
to formally unacknowledged war, brazenly supported in contravention of 
world law and the United States Constitution, in contempt of Congress.

The theme of this conference, suggesting a strong-willed if misdirected 
Congress treading on presidential foreign policy and war power prerogatives, 
is wrong on both counts. It reflects the thinking of an era that is dazzled by 
executive dispatch, frustrated with due process of law, and unfaithful to 
democratic government.

Perhaps most important of all, we have ignored the dialectic relationship 
that exists between ends and means. For the means we select to defend our 
society will profoundly affect its nature. Sure of our own moral superiority, 
transfixed with our need to defend our society and our economic advantage at 
all costs, and propelled by fear and by powerful ideology, we have ignored 
the necessity of congruence between the ends we seek and the means we se­
lect to get there. The violence we have unleashed, primarily in proxy wars in 
the Third World, has not been mitigated by lawful origin or conduct. The 
Manichaean world view of black and white, moral absolutes of good and bad, 
has led resolutely to a rejection of legal and moral restraints on our own 
conduct in our struggle with the Soviet Union. This zealousness, in turn, has 
led to fatal misjudgment of the nature of political change within Asia, Africa, 
and Latin America, whether that political change was accomplished by vio­
lence or by democratic process. We have interpreted almost all political change
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—  whether propelled by processes of decolonization, economic deprivation, 
or whatever else —  as being dominantly motivated and characterized by our 
struggle with the Soviet Union.

Similarly, this absolutist world view will almost surely lead to some of 
the same tactics of covert activity being applied to domestic opponents of the 
government. Our covert actions within the Third World usually begin within 
the context of intelligence gathering and surveillance. When domestic oppo­
sition to our involvement in covert war threatens to obstruct an endeavor seen 
as a holy crusade, with allegiance given a leader instead of the higher fidelity 
being given to our law and the Constitution, there will be impatience with re­
straints of law on our choice of means. Spying, intimidation, and manipula­
tion of domestic political opponents will occur as a government sees itself as 
defending a higher good against the activities of those who would subvert 
such a system.

I. The War Power1

The Constitution of the United States grants Congress the power “to de­
clare War” and to “grant Letters of Marque and Reprisal.”2 There is no 
question that the original intent of the framers of the Constitution was to vest 
in the Congress the complete power to decide on war or peace, with the sole 
exception that the president could respond to sudden attacks on the United 
States without congressional authorization.

President Reagan has repeatedly attempted to distinguish between a 
congressional power to “declare” war formally and a presidential decision to 
go to war even though undeclared. Such a facile distinction was never in­
tended by the framers of the Constitution.

Congress exclusively possesses the constitutional power to initiate war, 
whether declared or undeclared, public or private, perfect or imperfect, de jure  
or de facto . The only exception is the power of the president to respond to 
sudden attacks on the United States.

The position that Congress possesses the sole power to decide for war or 
peace is supported with absolute clarity of intent of the Founding Fathers. 
During the Constitutional Convention, debates in the Committee on Detail 
centered around an original printed draft of the war power clause providing 
that “[t]he legislature of the United States shall have the power . . .  to make

1. Portions of this argument were presented in The Reynolds Lecture: Ends and Means in 
Conflict, given at the University of Utah, Salt Lake City, Utah (Oct. 15, 1987); and in 
Firmage, Covert War and the Democratic State: An Essay on Ends and Means, Present Tense, 
July-Aug. 1988, at 55, and are used here with permission.

2. U.S. Const, art. I, § 8, cl. 11.
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war . . . .”3 One member of the committee, Charles Pickney, opposed giving 
this power to Congress, claiming that its proceeding would be too slow.4 
Pierce Butler instead said that “[h]e was for vesting the power in the Presi­
dent, who will have all the requisite qualities, and will not make war but when 
the Nation will support it.”5 Butler’s motion received no second.

However, James Madison and Elbridge Gerry were not satisfied with the 
proposal of the Committee on Detail that the legislature be given the power to 
make war. Instead, they moved to substitute “declare” for “make,” “leaving to 
the Executive the power to repel sudden attacks.”6 The meaning of this 
motion, which eventually was carried by a vote of seven states to two, was 
clear. The power to initiate war was left to Congress, with the reservation 
from Congress to the president to repel a sudden attack on the United States.7

Our history, while checkered with congressional ratification of presiden­
tial acts and by presidential abuse and congressional malfeasance on occasion, 
clearly reveals the norm of congressional control and presidential dependence 
in the decision for war and peace. This is so through the Indian wars, the 
Whiskey Rebellion, the Barbary pirates, to the Civil War, and from our 
endemic preoccupation with intervention in the Caribbean to border crossings 
into Mexico and Canada. Our pattern continued through two world wars until 
Korea and Vietnam.

In 1789, Thomas Jefferson made this statement of insight: “We have 
already given . . . one effectual check to the dog of war by transferring the 
power of letting him loose, from the executive to the legislative body, from 
those who are to spend to those who are to pay.”8

James Madison noted that “[t]he executive is the department of power 
most distinguished by its propensity to war: hence it is the practice of all 
states, in proportion as they are free, to disarm this propensity of its influ­
ence.”9 Hamilton, the advocate of presidential power in the Philadelphia 
Convention, nevertheless recognized that the president’s power “would 
amount to nothing more that the supreme command and direction of the mili­

3. 2 The Records of the Federal Convention of 1787, at 318 (M. Farrand rev. ed. 1966).
4. Id
5. Id.
6. Id.
7. See 2 The Records of the Federal Convention of 1787, at 313, 318 (M. Farrand rev. ed. 

1937); See also F. Wormuth & E. Firmage, To Chain the Dog of War: The War Power of 
Congress in History & Law 17-18 (1986).

8. 15 Papers of Thomas Jefferson 397 (J. Boyd ed. 1978), quoted in F. Wormuth & E. 
Firmage, supra  note 7, at 67-68.

9. J. Madison, Letters and Other Writings 611, 643 (1884), quoted in F. Wormuth & E. 
Firmage, supra note 7, at 179.
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tary forces,” since the president lacked the British Crown’s authority to de­
clare war and raise armies.10

The power given Congress rests upon the constitutional text that 
Congress be empowered to “declare War and grant Letters of Marque and 
Reprisal.” This entails the power to decide to wage war, declared or unde­
clared, fought with regular public forces or by privateers under governmental 
mandate. While letters of marque and reprisal originally covered specific acts, 
by the eighteenth century letters of marque and reprisal referred to sovereign 
use of private and sometimes public forces to injure another state. It was 
within this context that the constitutional framers vested Congress with the 
power to issue letters of marque and reprisal.11 Clearly, only Congress has 
the constitutional power to wage war by private parties as well as by the 
armed forces of our country.

Although Lincoln in the Civil War used that crisis to push original con­
stitutional intent to the limit, he did so with theories of constitutional empow­
erment and congressional acts, prospective and retrospective. As Harold 
Hyman noted, clearly he rejected European notions of etat de siege.12 
Franklin Roosevelt would do the same in moving us from isolation and 
neutrality into alliance and war. The theme before Korea and Vietnam could be 
summarized by the opposition of Illinois Whig Representative, Abraham 
Lincoln, to President Polk’s adventures into Mexico. Polk asserted a 
presidential right to invade another nation as an act of self-defense as 
commander in chief. “Allow a President to invade a neighboring nation, 
whenever he shall deem it necessary to repel an invasion . . . and you allow 
him to make war at his pleasure.” The framers gave this singular power to 
Congress, not one person, Lincoln said, so that “no man should hold the 
power of bringing this oppression upon us.”13

It was in Korea and Vietnam that presidents, their counselors, and some 
academics would assert a presidential power apart from congressional act to 
wage war under whatever name. The State Department in 1950 attempted to 
justify President Truman’s entry into the Korean War by referring to the 
President’s executive power, his power as commander in chief, his power to 
conduct foreign relations of the United States, and the United Nations Char­
ter.

10. Id.
11. J. Lobel, Covert War and Congressional Authority: Hidden War and Forgotten Power, 

134 U. Pa. L. Rev. 1035 (1986).
12. H. Hyman, Quiet Past & Stormy Present?, American Hist. Ass'n (1986).
13. 1 The Collected Works of Abraham Lincoln 451-52 (R. Basler ed. 1953), quoted in F. 

Wormuth & E. Firmage, supra note 7, at 56.
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P e rh a p s  th e  c lo s e s t  w e  c a m e  to  p ro p o s in g  th a t fo re ig n  c r is is  o r  w a r  p ro ­
d u c e d  e x tra -c o n s t i tu t io n a l  e x e c u tiv e  p o w e r  w a s  th e  g o v e r n m e n t’s p o s it io n  
d u r in g  th e  K o re a n  W a r  in  th e  S te e l  S e iz u r e 14 c a se , a  p o s it io n  re je c te d  m o s t 
p u re ly  b y  J u s t ic e  B la c k , m o s t  p r a g m a t ic a l ly  a n d  p r a c t ic a l ly  b y  J u s t ic e  
J a c k so n , a n d  m o s t  n a r ro w ly  b y  J u s tic e  F ra n k fu r te r .15

T h e  a b u s e s  o f  c o n g re s s io n a l  p re ro g a tiv e s  in  fo re ig n  a f fa ir s  d u r in g  th e  
K o re a n  a n d  V ie tn a m  W a rs  p ro v e d  th e se  c o n s titu tio n a l p ro v is io n s  a lo n e  to  b e  
in su ff ic ie n t. C o n g re s s  r e s p o n d e d  to  th is  re a l iz a t io n  b y  p a s s in g  th e  W a r  P o w ­
e rs  R e so lu tio n  o f  1 9 7 3 16 a n d  th e  In te llig e n c e  A u th o riz a tio n  A c t fo r  F isc a l Y e a r 
1 9 8 1 17, in  o rd e r  to  p ro v id e  a  m e a n s  o f  c o n g re s s io n a l  c o n tro l  a n d  o v e rs ig h t  
o v e r  th e  p o w e r  to  in i t ia te  h o s t i l i t ie s  a n d  o v e r  th e  in te l l ig e n c e  g a th e r in g  
p r o c e s s .18 .

In  a s se r tin g  p re s id e n tia l  p o w e r  a s  c o m m a n d e r  in  c h ie f  to  in it ia te  h o s ti l i ­
t ie s  w ith  th e  A rm e d  F o rc e s  o f  th e  U n ite d  S ta te s , P re s id e n t  R e a g a n  h a s  r e ­
fe r re d  to  n u m e ro u s  o c c a s io n s  w h e n  a c ts  o f  w a r  w e re  b e g u n  b y  e x e c u tiv e  a c t 
r a th e r  th a n  b y  c o n g re s s io n a l  a u th o r iz a t io n . In  fa c t ,  o u r  h is to ry  te lls  q u ite  a  
d if fe re n t s to ry .

In  196 7  th e  S ta te  D e p a r tm e n t c o m p ile d  a n  o f f ic ia l  l is t  o f  137 in s ta n c e s  
w h e re  it a s s e r te d  th a t  th e  p re s id e n t, a s  th e  c o m m a n d e r  in  c h ie f  o f  th e  a rm e d  
fo rc e s , c o m m itte d  a c ts  o f  w a r  o n  h is  o w n  a u th o r ity  b e y o n d  th e  b o rd e rs  o f  th e  
U n ite d  S ta te s . C a re fu l sc ru tin y  o f  th e  e x a m p le s  p ro v id e d  b y  th e  g o v e rn m e n t 
b e lie s  th is  a sse rtio n : e ig h t o f  th e  a c ts  in v o lv e d  e n fo rc e m e n t o f  th e  la w  a g a in s t

14. Y o u n g s t o w n  S h e e t  &  T u b e  C o .  v . S a w y e r ,  343 U .S .  579 ( 1951) .

15. I d .  a t  587. S e e  a ls o  F .  W o r m u t h  a n d  E . F i r m a g e ,  s u p r a  n o t e  7, a t  171.

16. P u b .  L .  N o .  93- 148, 87 S t a t .  555 ( 1973)  ( c o d i f i e d  a t  50 U .S .C .  1541-1548 ( 1982) ) .

17. P u b .  L .  N o .  96-450, 94 S t a t .  1975 ( 1980)  ( c o d i f i e d  in  s c a t t e r e d  s e c t i o n s  o f  T i t l e s  10,

22, &  50 U .S .C .  ( 1982) ) .

18. T h e  I n t e l l i g e n c e  A u t h o r i z a t i o n  A c t  f o r  F i s c a l  Y e a r  1981, P u b  L . N o .  96- 450, 94 S ta t .  

1975 ( 1980)  ( c o d i f i e d  i n  s c a t t e r e d  s e c t i o n s  o f  10, 22, a n d  50 U .S .C .  ( 1982) ) ,  im p o s e s  d u t i e s  o n  

e x e c u t i v e  b r a n c h  o f f i c i a l s ,  i n  p a r t i c u l a r  t h e  C e n t r a l  I n t e l l i g e n c e  A g e n c y :  ( 1)  t o  k e e p  t h e  

c o n g r e s s i o n a l  i n t e l l i g e n c e  c o m m i t t e e s  f u l l y  a n d  c u r r e n t l y  i n f o r m e d  o f  i n t e l l i g e n c e  a c t i v i t i e s ;  ( 2) 

t o  p r o v i d e  p r i o r  n o t i f i c a t i o n  o f  s i g n i f i c a n t  a n t i c i p a t e d  i n t e l l i g e n c e  a c t i v i t i e s ,  c h i e f l y  c o v e r t  

o p e r a t i o n s ;  ( 3) t o  f u r n i s h  a n y  in f o r m a t i o n  o r  m a t e r i a l s  r e q u e s t e d  b y  t h e  i n t e l l i g e n c e  c o m m i t t e e s  

c o n c e r n i n g  i n t e l l i g e n c e  a c t i v i t i e s ;  a n d  (4) t o  r e p o r t  in  a  t i m e l y  f a s h i o n  o n  a n y  i l l e g a l  

i n t e l l i g e n c e  a c t i v i t i e s  o r  s i g n i f i c a n t  i n t e l l i g e n c e  f a i l u r e s .  S e e  50 U .S .C .A .  §  413 ( S u p p .  1988) .

T h e  N e u t r a l i t y  A c t ,  a n  a d d i t i o n a l  r e s t r i c t i o n  o n  e x e c u t i v e  m i l i t a r y  d i s c r e t i o n ,  h a s  e x i s t e d  

s i n c e  1794. C o n g r e s s  p a s s e d  th e  N e u t r a l i t y  A c t  t o  p r e v e n t  f o r e i g n  i n t e r f e r e n c e  in  U n i t e d  S t a t e s  

a f f a i r s  a n d  t o  s t r e n g t h e n  t h e  a u t h o r i t y  o f  t h e  c e n t r a l  g o v e r n m e n t  in  r e s p e c t  t o  i t s  c i t i z e n s .  T h e  

A c t  w a s  a l s o  d e s i g n e d  to  f u r t h e r  t h e  w a r  p o w e r s  o f  C o n g r e s s .  T h e  A c t  a c c o m p l i s h e s  t h i s  b y  

d e n y i n g  t h e  e x e c u t i v e  t h e  p o w e r  u n i l a t e r a l l y  t o  a u t h o r i z e  h o s t i l e  e x p e d i t i o n s  a n d  f o r e i g n  

r e c r u i t i n g ,  a n d  t h e  d i s c r e t i o n  n o t  t o  e n f o r c e  t h e  s t a t u t e ’s  p r o h i b i t i o n s .  B y  d o i n g  t h i s ,  t h e  

N e u t r a l i t y  A c t  r e a f f i r m s  t h e  o r i g i n a l  c o n s t i t u t i o n a l  i n t e n t  o f  c o l l e g i a l i t y ,  e n s u r i n g  t h a t  n o  

i n d i v i d u a l  is  a l l o w e d  to  t h r e a t e n  t h e  p e a c e  b y  u n i l a t e r a l  a c t s  o f  w a r f a r e .  S e e  a ls o  18 U .S .C .  § 

960 ( 1982) ;  J .  L o b e l ,  T h e  R i s e  a n d  D e c l in e  o f  th e  N e u t r a l i t y  A c t:  S o v e r e ig n ty  a n d  

C o n g r e s s io n a l W a r  P o w e r s  in  th e  U n ite d  S ta te s  F o r e ig n  P o l ic y , 24 H a r v .  I n t ’ l L . J .  1 ( 1983).
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p ira c y  fo r  w h ic h  n o  c o n g re s s io n a l a u th o r iz a t io n  is  re q u ire d , s ix ty -n in e  w e re  

la n d in g s  to  p ro te c t  A m e r ic a n  c it iz e n s  m a n y  o f  w h ic h  w e re  s ta tu to r ily  a u th o ­
r iz e d , tw e n ty  c o n c e rn e d  i l le g a l  in v a s io n s  o f  fo re ig n  o r  d is p u te d  te r r i to r ie s  
w h ic h  w e re  n o t  a c ts  o f  w a r  s in c e  th e  U n ite d  S ta te s  c la im e d  th e  te r r ito ry , s ix  
w e re  m in a to r y  d e m o n s t r a t io n s  w i th o u t  c o m b a t ,  a n o th e r  s ix  in v o lv e d  
p ro tra c te d  o c c u p a tio n s  o f  v a r io u s  C a r ib b e a n  s ta te s  th a t  w e re  a u th o r iz e d  b y  
tre a ty , a n d  a t le a s t o n e  w a s  a n  a c t o f  n a v a l s e lf -d e fe n s e  w h ic h  is  ju s t i f ie d  b y  
b o th  in te rn a tio n a l a n d  m u n ic ip a l law . E v e n  in  th e  o n e  o r  tw o  d o z e n  in s ta n c e s  
w h e n  th e  p re s id e n t h a s  a c te d  w ith o u t c o n g re ss io n a l a u th o riz a tio n , h e  h a s  d o n e  
so  b y  re ly in g  fa lse ly  o n  e ith e r  a  s ta tu te , a  tre a ty , o r  in te rn a tio n a l la w , n e v e r  o n  
h is  p o w e r  a s  th e  c o m m a n d e r  in  c h ie f  o r  th e  c h ie f  e x e c u tiv e . C le a r ly , n e i th e r  
th e  C o n s titu tio n  n o r  h is to r ic a l p re c e d e n t e m p o w e rs  th e  p re s id e n t  to  in i t ia te  a  
s ta te  o f  w a r  o r  e n g a g e  in  a n  a c t o f  w a r  o n  h is  o w n  a u th o r i ty  b e y o n d  th e  
b o rd e rs  o f  th e  U n ite d  S ta te s . T h e  p re s id e n tia l  w a r -m a k in g  p o w e r  is  s tr ic tly  
l im ite d  to  d e fe n d in g  a g a in s t su d d e n  a t ta c k .’9

I I . P ow er  O ver  F oreign  R elations

T h e  p o w e r  o f  C o n g re s s  w ith in  fo re ig n  re la tio n s  re s ts  u p o n  m a n y  c o n s t i ­
tu tio n a l s ta te m e n ts  o f  s w e e p in g  e m p o w e rm e n t. C o n g re s s  m a y  la y  a n d  c o lle c t 
ta x e s  fo r  th e  c o m m o n  d e fe n se , r e g u la te  c o m m e rc e  a m o n g  th e  n a tio n s , d e f in e  
an d  p u n ish  o ffe n se s  a g a in s t th e  la w  o f  n a tio n s , d e c la re  w a r  a n d  g ra n t le tte rs  o f  
m a rq u e  a n d  re p r is a l , ra is e  a n d  su p p o r t a rm ie s , p ro v id e  a n d  m a in ta in  a  n a v y , 
m a k e  ru le s  f o r  th e  g o v e r n m e n t  o f  la n d  a n d  n a v a l  fo rc e s ,  p r o v id e  f o r  
o rg a n iz in g  a n d  c a ll in g  o u t th e  m ili t ia , a n d  e s ta b lis h  fo r ts  a n d  a rs e n a ls 20. T h e  
S e n a te  a s  w e ll  h a s  a  c o l le g ia l  r e s p o n s ib i l i ty  w ith  th e  p r e s id e n t  in  m a k in g  
t r e a t ie s .21 F in a lly , C o n g re s s  h a s  th e  p o w e r  to  m a k e  a ll la w s  n e c e s s a ry  a n d  
p ro p e r  to  a c c o m p lish  th e se  e n u m e ra te d  o b je c tiv e s .22

P re s id e n t ia l  te x t  is  l im ite d  to  th re e  s ta te m e n ts :  h e  is  c o m m a n d e r  in  
c h ie f ,23 h e  p o s se s se s  e x e c u tiv e  p o w e r ,24 a n d  h e  is  to  “ ta k e  c a re ”  th a t  th e  la w s  
o f  th e  C o n g re s s  a re  f a ith fu lly  e x e c u te d .25 A s  c o m m a n d e r  in  c h ie f  th e  p re s i­
d e n t  w a s  in te n d e d  s im p ly  to  b e  C o n g re s s ’s g e n e ra l. N o  n e w  p o w e r  w a s  c o n ­
v e y e d  b y  th e  c o n s ti tu t io n a l  s ta te m e n t o n  e x e c u tiv e  p o w e r . T h e  “ ta k e  c a r e ” 
c la u se  s im p ly  o b lig a te d  th e  p re s id e n t to  e x e c u te  c o n g re ss io n a l law s. T h e  la tte r

19. S e e  F . W o r m u th  &  E . F i r m a g e ,  s u p r a  n o t e  4 , a t  133-49.

20. U .S .  C o n s t ,  a r t .  I ,  § 8.

21. I d .  a t  a r t .  I I ,  § 2, c l .  2.

22. Id. a t  a r t .  I ,  § 8, c l .  18.
23. I d .  a t  a r t .  I I ,  §  2, c l .  1.

24. I d . a t  a r t .  I I ,  §  1, c l .  1.

25. Id. at art. II, § 3.

HeinOnline -- 11 Geo. Mason U. L. Rev. 84 1988-1989



1988] The War Power of Congress 85

h a s  b e e n  a s se r te d  to  b e  a n  e x e c u tiv e  “n e c e s s a ry  a n d  p ro p e r” c la u s e  b y  iro n ic , 
i f  n o t c y n ic a l, b o o ts tra p p in g .

U n d e r  th e s e  p ro v is io n s  C o n g re s s  n o t  o n ly  p o s s e s s e s  so le  p o w e r  to  d e ­
c id e  f o r  w a r , e s ta b l is h  a n d  g o v e rn  o u r  m il i ta ry  fo rc e s , d e te rm in e  ru le s  fo r  
th e ir  g o v e rn a n c e  a n d  u s e , a n d  e s ta b lis h  o u r  c o m m e rc ia l  re la t io n s  w ith  o th e r  
s ta te s , b u t  a ls o  C o n g re s s  w ith  th e  p re s id e n t  sh o u ld  e s ta b lis h  a n d  d ire c t  th e  
s tra te g y  o f  o u r  fo re ig n  re la t io n s . A s  P ro fe s s o r  L o u is  H e n k in  o b s e rv e d , th e  
tre a ty  p o w e r  in v e s te d  in  th e  p re s id e n t  a n d  th e  S e n a te  g iv e s  th e  t ip -o f f  to  th e  
f r a m e rs ’ in te n t.26 S in c e  fo re ig n  re la tio n s  w e re  c o n d u c te d  p r im a rily  b y  tre a ty  in  
th e  e ig h te e n th  c e n tu ry , th e  b e s to w a l u p o n  th e  S e n a te  a n d  th e  p re s id e n c y  o f  th e  
tre a ty  p o w e r  re v e a ls  th e  d e te rm in a tio n  th a t  o u r  fo re ig n  r e la t io n s  sh o u ld  b e  
g o v e rn e d  co lleg ia lly .

T h e  p re s id e n t  is  th e  e x e c u to r  o f  a  fo re ig n  p o lic y  to  b e  d e te rm in e d  b y  th e  
C o n g re s s  a n d  th e  p re s id e n t  to g e th e r . C o n g re s s , as  la w m a k e r , c le a r ly  c a n  an d  
sh o u ld  in f lu e n c e  th e  s tra te g y  o f  o u r  fo re ig n  p o lic y . T h e  p re s id e n t, as  e x e c u ­
to r , s h o u ld  b e  r e s p e c te d  a s  s u c h  b y  th e  C o n g re s s . In te l l ig e n c e , in c lu d in g  
se n s it iv e  in te ll ig e n c e , sh o u ld  b e  s h a re d  b y  th e  e x e c u tiv e  w ith  a p p ro p r ia te  e l ­
e m e n ts  o f  C o n g re s s , f ro m  le a d e rs h ip  w ith in  th e  c o m m itte e s  o f  C o n g re s s  to  
th e  e n tire  b o d y .

D u r in g  tw o  c e n tu r ie s  u n d e r  th e  C o n s titu tio n , g re a t p o w e r  to  d e te rm in e  as 
w e ll  a s  to  e x e c u te  o u r  fo re ig n  p o lic y  h a s  a c c ru e d  to  th e  p re s id e n t. T h is  p o w e r  
o f  d e te rm in a tio n  a n d  d ire c tio n  o f  fo re ig n  p o lic y  is n o t  n e c e ssa r ily  u n d e s ira b le  
o r  u n c o n s t i tu t io n a l .  B u t C o n g re s s  p o s s e s s e s  s tro n g  te x tu a l  a n d  h is to r ic a l  
e m p o w e rm e n t in  th e  d e te rm in a tio n  a n d  th e  d ire c tio n  o f  fo re ig n  p o lic y  as  w ell. 
W ith o u t  c o n se n su s  b e tw e e n  th e  p o lit ic a l b ra n c h e s , o u r  fo re ig n  p o lic y  w ill b e  
m o re  tro u b le d  a n d  le s s  su c c e ss fu l.

C o n s e n s u s  b e tw e e n  C o n g re s s  a n d  th e  p re s id e n t, a  c o m m o d ity  n o t  fo u n d  
in  a b u n d a n c e  d u r in g  th e  p a s t  tw o  d e c a d e s ,  c a n  h a rd ly  fo rm  w ith o u t  fu l l  
r e s p e c t  s h o w n  C o n g re s s  b y  th e  p re s id e n t .  C o lle g ia l  d ia lo g u e  is  e s s e n tia l .  
P re s id e n tia l  g o v e rn a n c e  o f  fo re ig n  p o lic y , w ith o u t fu ll c o n g re s s io n a l p a r t ic i­
p a tio n , c a n n o t re s u lt  in  c o n se n su s . A tte m p ts  b y  th e  R e a g a n  a d m in is tra tio n  to  
c o n d u c t  p r iv a te  w a r  in  N ic a ra g u a , fo r  e x a m p le , in  d e f ia n c e  o f  c o n g re s s io n a l 
s ta tu te , w ill e n g e n d e r  h o s ti l i ty  f ro m  C o n g re s s , n o t c o n se n su s .

P a r t ic u la r ly  w h e n  c o v e r t  a c t io n s  a re  c o n te m p la te d , c o n s e n s u s  is  v ita l. 
W h e n  c o v e r t a c tio n  g o e s  b e y o n d  in te llig e n c e  g a th e r in g  a n d  a p p ro a c h e s  ac ts  o f  
v io le n c e  a n d  w a r , th e  p r e s id e n t  is  o b lig e d  n o t  o n ly  to  s e e k  c o n g re s s io n a l  
c o n se n su s  b u t  a p p ro v a l. W ith o u t s u c h  a p p ro v a l th e  p re s id e n t  is  fo rb id d e n  b y  
th e  C o n s titu tio n  to  in itia te  ac ts  o f  c o v e r t  w ar.

26. L. Henkin, Foreign Affairs and the Constitution (1972).
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T h e  e x is te n c e  o f  n u c le a r  w e a p o n ry  a n d  th e  th r e a t  o f  th e  u se  o f  su c h  
w e a p o n ry  in  g e n e ra l w a r  h a v e  d isc o u ra g e d  a ll-o u t w a r  b e tw e e n  th e  tw o  g ian ts  
w h o  e m e rg e d  fro m  W o rld  W a r  II. H o w e v e r , th e  in te n s ity  o f  th e  id e o lo g ic a l 
a n d  g e o p o li t ic a l  r iv a lry  b e tw e e n  th e m  re s u lte d  in  w a r  n e v e r th e le s s , a lb e i t  
c o v e r t  w ar. *

B y  e x tra -c o n s titu tio n a l a n d  il le g a l m e a n s , w e  in it ia te d  th e  fa ll o f  th e  le ­
g itim a te  g o v e rn m e n t o f  th e  p o p u lis t n a tio n a lis t M o h a m m e d  M o sse d e g h  in  I ra n  
a n d  u n s e a te d  th e  la n d - re fo rm in g  g o v e rn m e n t o f  J a c o b o  A rb e n z  G u z m a n  o f  
G u a te m a la . W e  e x p e r ie n c e d  d isa s tro u s  fa ilu re s  in  o u r  a tte m p ts  to  p re v e n t B a - 
a th  P a r ty  c o n tro l in  S y ria . W e  e m p lo y e d  S u m a tra n  p ira te s  in  o u r  a tte m p te d  
c o u p  a g a in s t S u k a rn o  in  In d o n e s ia  fo r  th e  s in  o f  n o n a lig n m e n t. W e  c a rr ie d  o n  
p a ra m ili ta ry  o p e ra t io n s  in  T ib e t  f ro m  th e  1 9 5 0 s  in to  th e  1 9 7 0 s , p ro lo n g in g  
a n d  e x a c e rb a tin g  th e  a g o n ie s  o f  a  su b je c t p e o p le  w ith o u t th e  s lig h te s t  h o p e  o f  
a f fe c t in g  th e  g o v e rn m e n t o f  th e  P e o p le ’s R e p u b lic  o f  C h in a . W e  in v a d e d  
C u b a  a t  th e  B a y  o f  P ig s , o v e r th re w  th e  g o v e rn m e n t o f  P a tr ic e  L u m u m b a  in  
th e  C o n g o  a n d  w e re  c o m p l ic i t  in  h is  d e a th .  In  L a o s ,  th e  C IA  s e c re t ly  
s u p p o r te d  a  r ig h t-w in g  fa c t io n  in  th e  m il i ta ry  a g a in s t  th e  le g i t im a te  b u t  
n e u tr a l is t  g o v e rn m e n t, fo rc in g  th e  in c u m b e n t  in to  a l l ia n c e  w ith  th e  C o m ­
m u n is ts .  In  V ie tn a m  w e  w a g e d  c la n d e s tin e  w a r  u n d e r  K e n n e d y  b e fo re  a n d  
d u r in g  th e  t im e  o f  o u r  o p e n  in v o lv e m e n t, b o m b in g  su p p ly  lin e s  o f  th e  V ie t 
M in h , d ro p p in g  to x ic  c h e m ic a ls  a n d  d e fo lia n ts . W e  m a d e  le a g u e  w ith  S o u th ­
e a s t A s ia n  d ru g  r in g le a d e rs  a n d  h a v e  a  c o u n try  a w a sh  w ith  h e ro in  a n d  m a r i­
ju a n a  to  sh o w  fo r  it. A f te r  1968  N ix o n  e s c a la te d  s e c re t  w a r fa re  a c ro s s  th e  
V ie tn a m e s e  b o rd e r  in to  C a m b o d ia . H u n d re d s  o f  c ro s s -b o rd e r  o p e ra tio n s  o c ­
c u rre d  in  1967  a n d  1968 a n d  o v e r  o n e  th o u sa n d  d u rin g  th e  n e x t tw o  y e a rs . B - 
5 2  c a rp e t-b o m b in g  c o m m e n c e d  in  1969 . P e n ta g o n  re c o rd s  w e re  f a ls if ie d  to  
in d ic a te  th a t th e  ra id s  o c c u rre d  in  S o u th  V ie tn a m . O u r  su p p o rt o f  th e  K u rd s  o f  
K u rd is ta n  a t th e  u rg in g  o f  th e  S h a h  o f  I ra n  in  h is  d is p u te  w ith  I ra q  e n d e d  in  
K u rd is h  d is a s te r  w h e n  w e  a b a n d o n e d  th e m  a f te r  th e  S h a h  m a d e  te m p o ra ry  
p e a c e  w ith  Iraq .

In  C h ile  w e  w e re  su c c e ss fu l in  e n d in g  a  c e n tu ry  o f  d e m o c ra tic  tra d itio n  
b y  o u r  c o v e r t  o p e ra tio n s  th a t a id e d  in  th e  o v e r th ro w  a n d  m u rd e r  o f  S a lv a d o r

III. C o v e r t  W a r 27

27. T h e  f a c t u a l  c o n c l u s i o n s  o f  t h i s  p o r t i o n  o f  t h e  p a p e r  r e l a t i n g  to  c o v e r t  w a r  a r e  d r a w n  

f r o m  n u m e r o u s  s o u r c e s ,  m o s t  p a r t i c u l a r l y  f r o m  J .  P r a d o s ,  P r e s i d e n t s ’ S e c r e t  W a r s :  C I A  a n d  

P e n t a g o n  C o v e r t  O p e r a t i o n s  S i n c e  W o r l d  W a r  I I  ( 1986) ; L . C o c k b u r n ,  O u t  o f  C o n t r o l :  T h e  S to r y  

o f  t h e  R e a g a n  A d m i n i s t r a t i o n ’s S e c r e t  W a r  in  N i c a r a g u a ,  t h e  I l l e g a l  A r m s  P i p e l i n e ,  a n d  t h e  

C o n t r a  D r u g  C o n n e c t i o n  ( 1987) ;  a n d  G .  T r e v e r t o n ,  C o v e r t  A c t i o n :  T h e  L i m i t s  o f  I n t e r v e n t i o n  in  

t h e  P o s t w a r  W o r l d  ( 1987).
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A lle n d e  G o s s e n s  a n d  th e  e a r l ie r  a s s a s s in a t io n  o f  th e  c o m m a n d e r  o f  th e  
C h ile a n  a rm e d  fo rc e s , a  C o n s ti tu t io n a lis t  w h o  v ig o ro u s ly  o p p o s e d  a n y  c o u p  
w h o  w a s  k il le d  as  h e  r e s is te d  b e in g  k id n a p p e d . G e n e ra l  A u g u s to  P in o c h e t, 
c h ie f  o f  s ta ff , le d  th e  c o u p  th a t o v e rth re w  a n d  k ille d  A llen d e .

A fte r  th e  h e y  d a y  o f  C IA  c o v e r t  w a r  in  V ie tn a m , L a o s , a n d  C a m b o d ia , a  
r a p id  d e c lin e  in  c o v e r t  a c tio n s  o c c u rre d  u n d e r  P re s id e n ts  F o rd  a n d  C a rte r . B y  
1 9 8 0  c o v e r t a c tio n  re c e iv e d  le ss  th a n  f iv e  p e rc e n t o f  th e  C I A ’s b u d g e t. U n d e r  
th e  R e a g a n  a d m in is tra tio n  c o v e rt a c tio n s  tr ip le d  in  n u m b e r. B y  th e  m id -1 9 8 0 s , 
c o v e r t a c tio n  a c c o u n te d  fo r  a b o u t o n e - th ird  o f  th e  C IA ’s b u d g e t.

W ith in  w e e k s  o f  h is  in a u g u ra tio n , P re s id e n t  R e a g a n  p re p a re d  fo r  w a r  in  
N ic a ra g u a  b y  a  p re s id e n tia l  “ f in d in g ” th a t  a u th o r iz e d  c o v e r t w a r. A f te r  c re a t­
in g  th e  C o n tra s  f ro m  th e  re m n a n ts  o f  f o rm e r  d ic ta to r  S o m o z a ’s N a tio n a l  
G u a rd  a n d  a r ra n g in g  fo r  th e ir  tra in in g  f ro m  o u r  o w n  C IA  o r  u n d e r  A rg e n tin e  
tra in e rs  f re s h  f ro m  th e ir  o w n  “ d ir ty  w a r” a g a in s t  th e ir  o w n  c o u n try m e n , w e  
se n t th e  C o n tra s  in to  N ic a ra g u a  a g a in s t  “ so f t  ta rg e ts ” s u c h  as  p o w e r  p la n ts , 
s c h o o ls , t r a n s p o r ta t io n , a n d  p e o p le . T h is  g u a ra n te e d  a  p ro tra c te d  w a r  o f  a t ­
tr i t io n  m a rk e d  b y  te r ro r is m  a n d  a tro c ity , d isp ro p o r t io n a te  c iv ilia n  c a su a ltie s , 
a n d  e n o rm o u s  su ffe r in g . In  la te  1983  a n d  e a r ly  1 9 8 4 , b e fo re  C o n g re s s  te m ­
p o ra r i ly  tu rn e d  o f f  th e  m o n e y  s p ig o t  w ith  th e  B o la n d  A m e n d m e n t, R e a g a n  
a n d  C IA  D ire c to r  C a se y  la id  p la n s  fo r  a lte rn a tiv e  fu n d in g  o f  th e  C o n tra s . T h is  
w a s  d o n e  th ro u g h  su b te r ra n e a n  c h a n n e ls  w ith  a id  f ro m  B ru n e i, S a u d i A ra b ia , 
a n d  I s ra e l .  P r iv a te  fu n d s  w e re  ta p p e d  in  th e  U n ite d  S ta te s , S o u th  K o re a , 
T a iw a n , a n d  L a t in  A m e r ic a .  P r im a r i ly ,  h o w e v e r ,  g o v e rn m e n ta l  s u p p o r t  
c o n tin u e d  u n d e r  c o v e r  o f  p r iv a te  m e a n s  u se d  to  d is tra c t th e  p re ss  a n d  o u r  o w n  
c itizens.

O ld  C IA  h a n d s  a n d  c o v e r t  w a r r io rs  f ro m  a d v e n tu re s  in  L a o s , V ie tn a m , 
th e  B a y  o f  P ig s , G u a te m a la ,  a n d  C h ile  re tu rn e d  to  ta k e  p a r t  in  th e  sa le  o f  
w e a p o n s  to  th e  A y a to lla h  K h o m e in i  in  I ra n  a n d  to  w a g e  w a r  in  N ic a ra g u a , 
in c lu d in g  C a s e y , S in g la u b , S e c o rd , a n d  o th e rs . L ie u te n a n t  C o lo n e l  O liv e r  
N o r th  c o o rd in a te d  th e  g a th e r in g  o f  m o n e y  a n d  a rm a m e n ts  a n d  th e  tra in in g  an d  
d ire c tio n  o f  th e  fo rc e s  w e  c rea ted : th e  C o n tras .

W h a t h a v e  w e  to  sh o w  fo r  a ll th is ?  P e rh a p s  w e  m a d e  th e  w o r ld  sa fe  fo r  
th e  U n ite d  F ru it  C o m p a n y  in  G u a te m a la , fo r  th e  m o m e n t. C o n c o m m ita n tly , 
h o w e v e r , w e  u n le a s h e d  a  ru th le s s  m il i ta r is t  g o v e rn m e n t a n d  g u e r i l la  o p p o s i­
tio n  w h ic h  to g e th e r  h a v e  k ille d  th o u sa n d s  o f  th e ir  o w n  c o u n try m e n .

In  I ra n  a n d  th ro u g h o u t m u c h  o f  th e  M id d le  E a s t, w e  a re  ro u n d ly  h a te d . 
B r it is h  a n d  A m e r ic a n  in te re s ts  a re  g o n e . L a tin  A m e r ic a n  m o v e m e n ts  to w a rd  
e c o n o m ic  a n d  so c ia l  re fo rm  a n d  d e m o c ra tic  g o v e rn m e n t c a n  h a rd ly  lo o k  to  
A m e ric a  fo r  su p p o rt. W e  h a v e  in itia te d  c o u p s  a g a in s t e le c te d  g o v e rn m e n ts  an d  
s u p p o r te d  ru th le s s  m il i ta ry  g o v e rn m e n ts  w h o  w a g e  w a r  a g a in s t  th e ir  o w n  
p e o p le . O u r  e f fo r ts  h a v e  e x a c e rb a te d , i f  n o t  p re c ip ita te d , m a s s iv e  d e a th  a n d  
d is lo c a t io n  o f  m il l io n s  o f  p e o p le  in  A s ia . W e  a re  d ire c t ly  re s p o n s ib le  fo r
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th o u s a n d s  o f  d e a th s  a n d  g re a t  su ffe r in g , in c lu d in g  th e  d is lo c a tio n  o f  te n s , i f  
n o t  h u n d re d s , o f  th o u s a n d s  o f  p e o p le : M e o  tr ib e s m e n  f ro m  L a o s  a n d  th o u ­
sa n d s  fro m  C a m b o d ia , V ie tn a m , E l S a lv a d o r , G u a te m a la  a n d  C h ile .

In  o u r  o w n  c o u n try , w e  p a y  a  p r ic e . O u r  la w s  g o v e rn in g  w a r  a n d  v io ­
le n c e , fo u n d  in  th e  C o n s titu tio n , in  s ta tu te s  o f  C o n g re s s , a n d  in  in te rn a tio n a l 
la w , a re  sh re d d e d  b y  an  a d m in is tra tio n  d r iv e n  b y  a n  in te n s e  id e o lo g ic a l z e a l­
o u sn e s s  u n m a tc h e d  in  th is  c en tu ry .

W e  h a v e  c re a te d  th o u sa n d s  o f  m e rc e n a r ie s , m o d e m  b r ig a n d s , w h o  f ig h t 
fo r  th e  h ig h e s t b id d e r  in  A fr ic a , A s ia , a n d  L a tin  A m e ric a . T ra in e d  b y  th e  C IA  
o r  sp e c ia l fo rc e s , th e se  m e n  k ill a n d  c o rru p t fo r  a  fee .

C o n g re s s io n a l c o n tro l o f  th e  w a r  p o w e r , to  d e c id e  fo r  w a r  o r  p e a c e , a b ­
se n t a  su d d e n  a tta c k  o n  o u r  c o u n try , w a s  m e a n t by  th e  fra m e rs  to  b e  co m p le te . 
T h is  c o n tro l h a s  b e e n  lo s t b y  c o n g re s s io n a l d e fa u lt  as  m u c h  as  b y  p re s id e n tia l 
u su rp a tio n .

W e  a re  n a iv e  in d e e d  i f  w e  b e lie v e  th a t  o u r  d o m e s tic  p o li t ic s  w ill  n o t  b e  
a ffe c te d  b y  th e se  m e th o d s  a n d  th e se  p ra c ti t io n e rs  o f  su b v e rs io n . I f  o u r  a s s u r ­
a n c e  o f  th e  r ig h te o u sn e s s  o f  o u r  g o a ls  is so  c o m p le te  th a t o u r  m e a n s , h o w e v e r  
b ru ta l ,  c a n  b e  ig n o re d , w h y  sh o u ld  q u e s t io n s  o f  la w  a n d  m o ra li ty  s to p  th e  
a p p lic a tio n  to  th o s e  in  o u r  o w n  c o u n try  w h o  w o u ld  o b s tru c t  o u r  c o u rs e ?  If , 
a s  O liv e r  N o r th  e lo q u e n tly  a n d  s ta rk ly  s ta te d , o u r  a l le g ia n c e  is to  th e  le a d e r  
w h o  s h a re s  th e  e n d  v is io n  r a th e r  th a n  to  th e  c o n s t i tu t io n a l  s y s te m  o f  
d e m o c ra tic  m e a n s , w h y  n o t  a p p ly  th e  s a m e  ta c t ic s  to  th o se  o f  o u r  fe l lo w  
c itiz e n s  w h o  s ta n d  in  th e  w a y ?  T h e  p a r tic ip a tio n  b y  C IA  a g e n ts  H o w a rd  H u n t 
a n d  Ja m e s  M c C o rd  in  W a te rg a te  p o in ts  th e  w ay .

O u r c u ltu re , a lre a d y  d re n c h e d  w ith  d ru g s , is su b je c te d  to  n e w  so u rc e s  o f  
c o c a in e  a n d  th e  c r im in a l a c tiv ity  it  s p a w n s  a s  s o u rc e s  in  L a o s  a n d  T h a ila n d  
f in d  th e ir  w a y  h e re  th ro u g h  th e  s a m e  m u rk y  c h a n n e ls  th a t  su p p ly  g u n s  a n d  
m o n e y . N o w  w e  h a v e  a s  w e ll C e n tra l  A m e r ic a n  so u rc e s  in  C o lo m b ia , C o s ta  
R ic a , P a n a m a , a n d  N ic a ra g u a .

W e  h a v e , in d e e d , s u ffe re d  a n  a p p a llin g  lo ss  o f  v ir tu e . H o w  d id  w e  g e t  
h e re ?  B y  w h a t fa ilu re  o f  le a d e rs h ip  d o  w e  f in d  o u rs e lv e s  in itia tin g  a n d  s u p ­
p o r tin g  w ar, m a ss iv e  d e a th , a n d  su ffe rin g ?

T h e  fe ro c ity  o f  o u r  id e o lo g ic a l s tru g g le  w ith  th e  S o v ie ts  s in c e  W o rld  W a r 
II  h a s  b lin d e d  us to  th e  d ia lec tica l re la tio n sh ip  th a t a lw a y s  e x is ts  b e tw e e n  en d s  
a n d  m e a n s . P e rh a p s  th e  in it ia tio n  o f  th e  C o ld  W a r  w ith  R u s s ia  so  so o n  a f te r  
th e  tru ly  u n iq u e  w a r  a g a in s t H i t le r ’s G e rm a n y , c o u p le d  w ith  th e  e n o rm ity  o f  
S ta l in ’s c r im e s  a g a in s t h is  o w n  p e o p le , s e d u c e d  u s  in to  c o n tin u in g  o u r  b e l ie f  
in  a  M a n ic h a e a n  w o r ld  o f  m o ra l b la c k  a n d  w h ite . W e  th e re fo re  c o n tin u e d
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O .S .S .28 a c t iv i ty ,  o p e ra t in g  a t th e  m a rg in  o f  la w  e v e n  d u r in g  w a r t im e , 
th ro u g h  th e  C IA  in to  a  tim e  o f  p eace .

W o rld  W a r  II  h a s  b e e n  c a lle d  th e  la s t  ju s t  w a r. W e  c a m e  c lo se , a t  le a s t, 
to  o b je c tiv e  g o o d  a n d  e v il in  o p p o s itio n  to  e a c h  o th e r  in  th a t w a r , w h ic h  w as  
c h a ra c te r iz e d  b y  n a k e d  a g g re ss io n  a n d  w a r  c rim e s  in c lu d in g  th e  g re a te s t c r im e  
a g a in s t  h u m a n ity  o f  a ll t im e , th e  H o lo c a u s t. W ith in  th is  m e n ta l p a ra d ig m  o f  
a b so lu te s  w e  c o n tin u e d  th e  c ru sa d e , b lin d e d  to  th e  d ia le c tic  b e tw e e n  e n d s  an d  
m e a n s .

W ith  a to m ic  a n d  th e n  h y d ro g e n  b o m b s  in  p o s s e s s io n  o f  a n  e n e m y  w h o  
d o m in a te d  E a s te rn  E u ro p e , th e n  a ll ie d  w ith  a  c o m m u n is t g ia n t o n  th e  A s ia n  
c o n t in e n t ,  th a t  w e  th o u g h t  w a s  b e h in d  m u c h  o f  th e  v io le n c e  in  th e  T h ird  
W o r ld , w e  fe l t  w e  m u s t  ac t; y e t, o v e r t ,  a c k n o w le d g e d  w a r  w a s  to o  d a n g e r ­
o u s .

A  p a ssa g e  fro m  th e  D o o little  R e p o r t o f  C o v e rt O p e ra tio n s , c o m m iss io n e d  
b y  P re s id e n t E is e n h o w e r , re v e a ls  th e  p o w e rfu l id e o lo g ic a l z e a lo u sn e s s  o f  th e  
tim e : “ A n o th e r  im p o r ta n t  re q u ire m e n t is a n  a g g re s s iv e  c o v e r t  p s y c h o lo g ic a l,  
p o lit ic a l a n d  p a ra m ili ta ry  o rg a n iz a tio n  m o re  e f fe c t iv e  . . . a n d , i f  n e c e s s a ry , 
m o re  ru th le s s  th a n  th a t  e m p lo y e d  b y  th e  e n e m y  . . . .  T h e re  a re  n o  ru le s  in  
su c h  a  g a m e . H ith e r to  a c c e p ta b le  n o rm s  o f  h u m a n  c o n d u c t d o  n o t  a p p ly .”29

S o m e h o w  w e  fo rg o t, fo r  a  tim e , th a t su c h  s a v a g e  m e a n s  —  th e  w o r ld  o f  
c a r  b o m b s  a n d  te r ro r ism , p a ra m ilita ry  a c tio n , in te n tio n a lly  k i l l in g  a n d  m a im ­
in g  c iv il ia n s , s u b v e r t in g  le g it im a te  g o v e rn m e n t, c o r ru p tin g  m a s s  m e d ia  in  
o th e r  c o u n tr ie s  a n d  in  o u r  o w n  —  w o u ld  in e v ita b ly  a f fe c t th e  e n d  w e  so u g h t: 
p e a c e  a n d  ju s t ic e  in  o u r  o w n  lan d .

C o n c lu s io n s  c a n  b e  d ra w n  a n d  le s so n s  le a rn e d  f ro m  o u r  e x p e r ie n c e  w ith  
c o v e r t  a c tio n  s in c e  W o rld  W a r  II. T h e  f irs t  is  a n  o b se rv a tio n  a b o u t th e  te n s io n  
b e tw e e n  a  d e m o c ra tic  so c ie ty  a n d  c o v e rt o p e ra tio n s . A  d e m o c ra tic  s ta te  is b u ilt 
o n  d e c is io n s  m a d e  o p e n ly  in  p u b lic  d e b a te . T h is  is  a  c o m p e l l in g  n e c e s s i ty  
w h e n  q u e s tio n s  o f  w a r  a n d  p e a c e , life  a n d  d e a th  a re  a t  is su e . C o n se n su s , v ita l 
in  th e  e s ta b lis h m e n t a n d  th e  c o n d u c t  o f  fo re ig n  p o lic y , c a n n o t b e  a c h ie v e d  in  
sec re t. C o n se n su s  b e tw e e n  th e  p re s id e n t a n d  C o n g re s s  c a n  h a rd ly  o c c u r  w h e n  
th e  C o n g re ss  is  d e lib e ra te ly  k e p t ig n o ra n t o f  c o v e r t  a c tio n s  o f  th e  g o v e rn m e n t. 
B y  n a tu re  a n d  d e f in it io n , c o v e r t  a c tio n s  c a n n o t b e  p re c e d e d  b y  p u b lic  d e b a te  
a n d  p u b l ic  c o n s e n s u s .  N o s ta lg ic  r e m in is c e n c e  o f  th e  V a n d e n b u r g  e ra  
c o n s e n s u s  b y  s u p p o r te rs  o f  so -c a lle d  “ s tro n g ” p re s id e n tia l  le a d e rs h ip  in  th e  
c o n d u c t o f  fo re ig n  p o lic y  is  u n d e rs ta n d a b le . A n d  th e  g o a l, c o n se n su s  b e tw e e n  
th e  p o lit ic a l  b ra n c h e s  in  th e  c o n d u c t o f  fo re ig n  p o lic y , is  d e s ira b le . H o w e v e r , 
th e  p ro p o n e n ts  o f  a  s tro n g  p re s id e n t ia l  le a d e r s h ip  in  fo re ig n  p o lic y  m u s t

28. O f f i c e  o f  S t r a t e g i c  S e r v i c e s .

29. R e p o r t  o f  t h e  S p e c i a l  S tu d y  G r o u p  o n  t h e  C o v e r t  A c t i v i t i e s  o f  t h e  C e n t r a l  I n t e l l i g e n c e  

A g e n c y  ( th e  “ D o o l i t t l e  R e p o r t ” )  ( S e p t .  30, 1954) ( d e c l a s s i f i e d  A p r i l  1, 1976) .
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u n d e rs ta n d  th e  re la tio n sh ip  b e tw e e n  c o v e rt a c tio n  k e p t se c re t fro m  th e  ta rg e t o f  
su c h  a c tio n  a n d  c o v e r t a c tio n  k e p t se c re t f ro m  C o n g re s s . C o n s e n s u s  b e tw e e n  
th e  p o l i t ic a l  b ra n c h e s  b e c o m e s  im p o s s ib le  b y  d e f in i t io n . C o v e r t  a c t io n  
p o s s e s s e s  l im ita tio n s  y e t  m o re  d e v a s ta t in g  to  re a l c o n s e n s u s . F o r  c o n s e n s u s  
b e tw e e n  th e  p o li t ic a l  b ra n c h e s  in  re a l i ty  o n ly  m ir ro r s  c o n s e n s u s  a c h ie v e d  
a m o n g  th e  e le c to ra te . T h e  n a tu re  o f  c o v e r t  a c tio n  m a k e s  th is  im p o s s ib le , a t 
le a s t b e fo re  th e  fact.

B y  d e f in itio n , d e b a te , le g itim iz a tio n , a n d  w isd o m  fro m  th e  e le c to ra te  a re  
u n a v a ila b le . C r it ic a l  f la w s  th a t w o u ld  b e  a p p a re n t  in  th e  l ig h t  o f  d a y  d o  n o t 
a p p e a r . N o  d e b a te  o c c u rs  w ith in  g o v e rn m e n t g e n e ra l ly . C o n g re s s  p la y s  a l­
m o s t n o  ro le : “n o tif ic a t io n ” a t b e s t  g o in g  to  a  s e le c t few , d a n g e ro u s ly  c lo se  to  
a n  “ o ld  b o y ” n e tw o rk  o f  s e n io r  c o m m itte e  c h a irm e n  a n d  p a r ty  le a d e rs h ip . 
E v e n  d e b a te  b e tw e e n  th e  W h ite  H o u se  a n d  th e  D e p a r tm e n ts  o f  S ta te  a n d  D e ­
fe n s e  m a y  b e  d a n g e ro u s ly  l im ite d  o r  n o n e x is te n t .  C ru c ia l  p a r ts  o f  th e  I ra n -  
N ic a ra g u a  a f fa ir , fo r  e x a m p le , sa w  W h ite  H o u s e  c o n tro l o v e r  th e  o p e ra tio n s  
o f  c la n d e s tin e  a c tiv ity  g o  d ire c tly  f ro m  th e  N a tio n a l S e c u r ity  C o u n c il  to  th e  
C IA , e x c lu d in g  o r  ig n o rin g  th e  a d v ic e  o f  c a b in e t o ffic e rs  a t S ta te  a n d  D efen se .

E v e n  w ith in  th e  C IA , th e  “ n e e d  to  k n o w ” d iv is io n  b e tw e e n  in te ll ig e n c e  
e v a lu a tio n  a n d  c la n d e s tin e  o p e ra tio n s  m a y  m a k e  th e  a s se s sm e n t o f  th e  fo rm e r  
w ith o u t  a n y  im p a c t  o n  d e c is io n s  a n d  o p e ra t io n s  o f  th e  la t te r .  T re v e r to n  

c o n c lu d e s , fo r  e x a m p le , th a t A lle n d e  in  C h ile  w a s  n o t  to p p le d  b y  a  ro g u e  e le ­
p h a n t C IA  th a t re a lly  b e lie v e d  th a t A lle n d e  w a s  a  th re a t to  th e  U n ite d  S ta te s . 
A s  h is  re g im e  g o v e rn e d  fo r  a  fe w  y e a rs , C IA  e s t im a te s  a s  to  th e  su rv iv a l o f  
d e m o c ra c y  in  C h ile  b e c a m e  m o re  a n d  m o re  o p tim is tic . Y e t p re s s u re  f ro m  th e  
N ix o n  W h ite  H o u s e  o n  C IA  o p e ra tio n s  w a s  u n re le n tin g , p o s s e s s in g  a  life  o f  
its  o w n , p o w e re d  b y  id e o lo g ic a l z ea l ra th e r  th a n  p o litic a l fac ts . O n c e  o n  track , 
th is  o p e ra t io n  g ro u n d  to  its  c o n c lu s io n , h o w e v e r  b ru ta l , s e lf -d e fe a tin g , a n d  
u n n e c e s s a r y ,  m u c h  l ik e  th e  d i s a s te r ,  o n e  w o u ld  th in k  th e  o b v io u s ly  
fo re s e e a b le  d is a s te r , a t  th e  B a y  o f  P ig s . F a ilu re  a t th e  B a y  o f  P ig s  c o s t  h u n ­
d re d s  o f  liv e s , c r ip p le d  o u r  in f lu e n c e  in  L a tin  A m e ric a , a n d  b e g a n  a  c h a in  o f  
e v e n ts  th a t a lm o s t led  to  n u c le a r  w a r  in  th e  C u b a n  m iss ile  c ris is . “ S u c c e s s ” in 
C h ile  m e a n t th e  d e a th  o f  th o u s a n d s  o f  C h ile a n s  a n d  a  fe w  c i t iz e n s  o f  th e  
U n ite d  S ta te s  u n d e r  a  b lo o d th irs ty  ty ra n n y . I t  a lso  m e a n t th e  d e a th  o f  a  c e n ­
tu ry  o f  d e m o c ra tic  tra d it io n  in  C h ile , a  c o m m o d ity  in  s h o r t su p p ly  in  L a tin  
A m e ric a . I t  is  n o t o b v io u s  h o w  o u r  o w n  n a tio n a l se c u rity  w as  ad v a n c e d .

O f  c o u rs e , th e re  is  n o t  s im p ly  a  f a i lu re  o f  th e  s y s te m  i f  c o n s ti tu t io n a l  
c h e c k s  a re  a v a ila b le  b u t a re  ig n o re d . In  su p p ly in g  la rg e  n u m b e rs  o f  o u r  m o s t 
le th a l w e a p o n s  to  I ra n ia n  fa n a tic s  a n d  te r ro r is ts , i f  th e  C IA  is  d ire c te d  b y  th e  
p re s id e n t n o t to  c o m p ly  w ith  th e  la w  a n d  in fo rm  C o n g re s s , a n d  th e  o b je c tio n s  
o f  th e  a d m in is tr a t io n ’s m o s t  s e n io r  c a b in e t  o f f ic e rs  in  S ta te  a n d  D e fe n s e  a re  
ig n o re d , w e  p a ss  th e  p o in t w h e re  la w  a n d  g o v e rn m e n t m a y  h e lp . N o  sy s te m  
can  p ro te c t u s e n tire ly  fro m  fo o ls .
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S e c o n d  a re  so m e  c o n c lu s io n s  o f  law . O u r  C o n s titu tio n  c o m m its  th e  w a r  
p o w e r , th e  p o w e r  to  d e c id e  fo r  w a r  o r  p e a c e , e n tire ly  to  th e  C o n g re s s , n o t  to  
th e  p re s id e n t , w ith  b u t o n e  e x c e p tio n . I f  a  s u d d e n  a t ta c k  o n  o u r  c o u n try  o c ­
c u rs , w e  a re  a t  w a r  a n d  th e  p re s id e n t  m a y  a c t in  s e lf -d e fe n s e  w ith  n o  a u th o ­
r iz a t io n  f ro m  C o n g re s s , b u t  in  e v e ry  o th e r  c i r c u m s ta n c e , th e  p o w e r  o f  w a r  
a n d  p e a c e  is  w ith  C o n g re ss .

T h e  w a r  c la u s e  g ra n ts  C o n g re s s  a lo n e  th e  p o w e r  “ to  d e c la re  W a r” a n d  
“ g ra n t L e tte rs  o f  M a rq u e  an d  R e p risa l.”  T h e  “L e tte rs  o f  M a rq u e  a n d  R e p r is a l” 
c la u s e  o f  th e  c o n s t i tu t io n a l  e m p o w e r m e n t  o f  C o n g r e s s  c o v e r s  th e  
d e te rm in a tio n  fo r  ac ts  o f  w a r, w h e th e r  c o v e r t  o r  o v ert.

T h e  w a r  c la u s e  in  its  c o m p le te n e s s , th e n , g ra n ts  a ll p o w e r  to  d e c id e  o n  
w a r  to  C o n g re s s , o n ly  a  re s p o n s e  to  s u d d e n  a tta c k s  o n  th is  c o u n try  b e in g  e x ­
c e p te d . T h is  in c lu d e s  p u b lic  o r  p r iv a te  w a r , d e c la re d  o r  u n d e c la re d , fo u g h t 
w ith  p u b l ic  fo rc e s  o r  b y  m e rc e n a r ie s  o r  o th e r  b r ig a n d s  o p e ra t in g  u n d e r  
a u th o r i ty  o f  th e  s ta te . T h is  in c lu d e s  in d iv id u a l  a c ts  o f  w a r  o r  s u s ta in e d  
h o s ti l i t ie s .30

N o  s ta tu te  o f  C o n g re s s  a u th o r iz e s  c o v e r t  w a r  o r  a c ts  o f  w a r . T h e  N a ­
t io n a l S e c u r ity  A c t  o f  1 9 4 7 31, u s u a lly  r e lie d  o n  b y  p re s id e n ts  f o r  th e ir  i l le g a l 
a c ts , m a k e s  n o  m e n tio n  o f  c o v e r t  a c t io n  o r  p a ra m ili ta ry  o p e ra t io n s . W h ile  
p ro v id in g  fo r  in te ll ig e n c e  a c q u is it io n  a n d  a n a ly s is , th is  s ta tu te  a u th o r iz e d  th e  
C IA  to  “ p e r fo rm  s u c h  o th e r  fu n c tio n s  a n d  d u tie s  r e la te d  to  in te l l ig e n c e  a f ­
fe c tin g  th e  n a tio n a l se c u rity  as  th e  N a tio n a l S e c u rity  C o u n c il m a y  f ro m  tim e  to  
tim e  d ire c t .”  O n  its  fa c e , th is  is n o t a u th o r iz a tio n  fo r  a n y  p a ra m ilita ry  a c tio n  
a n d  is  m o s t  c e r ta in ly  n o  a u th o r iz a t io n  f o r  c o v e r t  a c tio n s , u n re la te d  to  th e  
a c q u is itio n  o f  in te llig en ce .

T h e  H u g h e s -R y a n  A m e n d m e n t32 fo rb id s  c la n d e s tin e  o p e ra t io n s  o th e r  
th a n  in te llig e n c e  a c tiv ity  u n le ss  th e  p re s id e n t “ f in d s ”  th a t su c h  a n  o p e ra tio n  is 
im p o r ta n t to  th e  n a tio n a l s e c u rity  a n d  re p o r ts  a  d e sc r ip tio n  o f  th e  o p e ra tio n  to  
C o n g re s s  “ in  t im e ly  f a s h io n .”  W h ile  it  c o u ld  b e  a rg u e d  th a t  th is  p ro v is io n  
a u th o riz e s  c o v e r t  a c tio n s  w h e re  th e  a b o v e  sp e c if ic a tio n s  a re  m e t, th e  s ta tu to ry  
la n g u a g e  is in  th e  n e g a tiv e , fo rb id d in g  c e r ta in  ac ts .

T h e  c o m m a n d e r  in  c h ie f  c la u s e  g iv e s  th e  p re s id e n t  n o  p o w e r  to  c o m m it 
fo rc e s  o f  th e  U n ite d  S ta te s  to  w a r  o r  to  a c ts  o f  w a r  w h e n  th e  n a t io n  is  a t 
p e a c e . O n ly  C o n g re s s  is  e m p o w e re d  to  c h a n g e  th is  c o n d it io n  u n le s s  w e  a re  
a tta c k e d . In  an y  e v e n t, p u b lic  fo rc e s  o f  th e  U n ite d  S ta te s  w o u ld  n o t u su a lly  b e

30. S e e  F .  W o r m u th  &  E . F i r m a g e ,  s u p r a  n o t e  7.

31. N a t i o n a l  S e c u r i t y  A c t ,  c h .  343, 61 S t a t .  495 ( 1947)  ( c o d i f i e d  a s  a m e n d e d  in  s c a t t e r e d

s e c t i o n s  o f  5 a n d  50 U .S .C .  ( 1982) ) .

32. A  r i d e r  t o  I n t e l l i g e n c e  A u t h o r i z a t i o n  A c t  f o r  F i s c a l  Y e a r  1981, P u b .L .  N o .  96-450, 94 

S ta t .  1975 ( 1980)  ( c o d i f i e d  in  s c a t t e r e d  s e c t i o n s  o f  10, 22, a n d  50 U .S .C .  ( 1982) ) .
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in v o lv e d  in  c o v e r t  a c tiv ity . M o re  o f te n , C IA  o ff ic e rs  a n d  c o n tra c te d  a g e n ts , 
n o t u n d e r  th e  c o m m a n d e r  in  c h ie f  c la u se , w o u ld  b e  u sed .

In te rn a tio n a l la w  h a s  b e e n  f la g ra n tly  v io la te d  b y  se v e ra l a d m in is tra tio n s  
s in c e  th e  e n d  o f  th e  S e c o n d  W o rld  W a r  in  th e  c o n d u c t  o f  c o v e r t  a c tio n s . I n ­
te rn a tio n a l law  c a lls  o n  s ta te s  to  re so lv e  d isp u te s  b y  p e a c e fu l m e a n s , d e m a n d s  
th e  p ro te c tio n  o f  n o n c o m b a ta n ts , p la c e s  se v e re  lim ita tio n s  o n  a c ts  o f  re p r isa l, 
d e n ie s  th e  r ig h t o f  p o lit ic a l  a s s a s s in a tio n , b ra n d s  te r ro r is m  a  v io la t io n  o f  th e  
la w s  o f  w a r , fo rb id s  to r tu re  a n d  m u ti la t io n , c a l ls  o n  a l l  s ta te s  to  e x te n d  
re c o g n i t io n  a n d  p e a c e fu l  r e la t io n s  to  o th e r  s ta te s . T h e s e  a n d  m a n y  o th e r  
p ro v is io n s  o f  law  a re  v io la te d  as  a  m a tte r  o f  c o u rse  b y  c o v e r t  w ar.

T h e  te rm  “ c o v e rt a c tio n ” c o u ld  b e  u se d  to  in c lu d e  a t le a s t th re e  c a te g o rie s  
o f  a c tiv ity . F irs t , a n d  c le a r ly  w ith in  p re s id e n tia l  p o w e r  u n d e r  a n  a u th o r iz in g  
s ta tu te  o f  C o n g re ss , is  th e  a c q u is it io n  a n d  in te rp re ta tio n  o f  in te llig e n c e . S o m e  
o f  th is  a c tiv ity  w ill o c c u r  b y  c o v e r t  m e a n s . S h o r t  o f  w a r  a n d  a c ts  o f  w a r , o r  
v io le n c e  a n d  il le g a lity  p ro h ib ite d  b y  in te rn a tio n a l la w  a n d  a c ts  o f  C o n g re s s , 
th is  a c tiv ity  is w ith in  p re s id e n tia l p o w er.

T h e  se c o n d  an d  m o s t tro u b lin g  a re a  c o n c e p tu a lly  is c o v e r t  a c tio n  b e y o n d  
in te ll ig e n c e  g a th e r in g  b u t s h o r t  o f  w a r , a c ts  o f  w a r, o r  v io le n c e  a n d  ille g a lity  
p ro h ib ite d  b y  s ta tu te s  o f  C o n g re s s  a n d  b y  in te rn a tio n a l  la w . S u c h  a c tiv it ie s  
m ig h t in c lu d e  so m e  d e g re e  o f  m a n ip u la tio n  o f  a n o th e r  c o u n try ’s m e d ia , th e ir  
e le c to ra l ,  a n d  g o v e rn m e n ta l  p ro c e s s e s ,  o r  th e ir  e c o n o m y . A s  s u c h  c o v e r t  
a c t io n  a p p ro a c h e s  a c ts  o f  re p r is a l ,  a c ts  o f  w a r , o r  v io le n c e  th re a te n in g  th e  
p ro p e r ty  o r  th e  in te g r i ty  o f  a n o th e r  s ta te , C o n g re s s  sh o u ld  a u th o r iz e  su c h  
a c tio n  b e fo re  th e  p re s id e n t p o sse sse s  c le a r  a u th o rity  to  act.

T h e  th ird  c a te g o ry  is c le a re r , m o re  se r io u s , a n d  is  e q u a lly  c le a r ly  w ith in  
th e  w a r  p o w e r  o f  C o n g re s s .  T h is  in c lu d e s  c o v e r t  w a r  a n d  a c ts  o f  w a r , 
re p r is a ls , a n d  o th e r  a c ts  o f  v io le n c e . T h e s e  a c ts  u su a lly  sh a re  o n e  o r  b o th  o f  
tw o  c r ite r ia : v io le n c e  a t  su c h  a  le v e l as  to  b e  fo rb id d e n  b y  m u n ic ip a l  a n d  in ­
te rn a tio n a l la w  a n d  d ire c t in te rv e n tio n  in  a n o th e r  s ta te  d e s ig n e d  to  a f fe c t its  
so v e re ig n  a u to n o m y . S u ch  a c tiv ity  is p ro h ib ite d  fro m  p re s id e n tia l u n d e rta k in g  
w ith o u t c o n g re ss io n a l a u th o riz a tio n . E v e n  w ith  c o n g re s s io n a l sa n c tio n  a  la rg e  
p a r t o f  su c h  a c tiv ity  is n e v e rth e le ss  p ro h ib ite d  b y  in te rn a tio n a l law .

T h e  p re s id e n t’s a p p ro v a l o f  c o v e r t  C IA  a c tiv it ie s  d ire c te d  a t  o v e r th ro w ­
in g  th e  N ic a ra g u a n  g o v e rn m e n t  w ith o u t  fu l l  d is c lo s u re  to  C o n g re s s  a n d  
w ith o u t  c o n g re s s io n a l  e m p o w e rm e n t a n d  c o v e r t  a c t iv it ie s  c o n d u c te d  b y  a d ­
m in is tra tio n  o ff ic ia ls , w ith  o r  w ith o u t e x p re s s  p re s id e n tia l  a p p ro v a l, ra is e  s e ­
r io u s  c o n s t i tu t io n a l , s ta tu to ry , a n d  p o li t ic a l  q u e s t io n s  a b o u t  th e  p r e s id e n t ’s 
c a p a c i ty  to  a d m in i s t e r  h is  o f f i c e  p r o p e r ly ,  a s  d o e s  th e  a p p a r e n t  
“ d is in fo rm a tio n ”  c a m p a ig n  a im e d  a t  M r. K h a d a fy  o f  L ib y a . C o n s id e r , fo r  
e x a m p le , th e  e a r l ie r  c o v e r t  m in in g  o f  N ic a ra g u a n  h a rb o rs  a n d  n o w  th e  I ra n -  
C o n tra  sc a n d a l in  lig h t o f  th e  fo llo w in g  s ta te m e n t b y  Ja m e s  I re d e ll, a  m e m b e r
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o f  th e  C o n s ti tu t io n a l  C o n v e n tio n  in  P h i la d e lp h ia  a n d  la te r  a  J u s t ic e  o f  th e  
S u p re m e  C ourt:

[The President] must certainly be punishable for giving false information to 
the Senate. He is to regulate all intercourse with foreign powers, and it is 
his duty to impart to the Senate every material intelligence he receives. If it 
should appear he has not given them full information, but has concealed 
important intelligence which he ought to have communicated, and by that 
means induced them to enter into measures injurious to their country, and 
which they would not have consented to had the true state of things been 
disclosed to them —  in this case, I ask whether, upon an impeachment for 
. . . such an account, the Senate would probably favor him.33

T h ird  a re  so m e  p h ilo s o p h ic a l  c o n c lu s io n s . T h e re  is  in d e e d  a  d ia le c t ic  
r e la t io n s h ip  b e tw e e n  e n d s  a n d  m e a n s . W a r lik e  m e a n s , h o w e v e r  c o v e r t ,  w ill  
c o m e  b a c k  to  h a u n t u s  in  m a n y  w a y s . M o s t  im p o r ta n tly , w e  a re  d is tin g u ish e d  
m o s t  r e a l is t ic a l ly  f ro m  o u r  a d v e rs a r ie s  n o t  b y  th e  e n d s  w e  s e e k  b u t  b y  th e  
lim ita tio n s  w e  a re  w ill in g  to  p la c e  o n  th e  m e a n s  w e  e m p lo y  to  o b ta in  th e m .34 
W e  a ll se e k  p e a c e  a n d  se c u rity  in  a  ju s t  s ta te , h o w e v e r  d e fin ed . O n ly  a  ty ra n n y  
la rg e ly  u n a f fe c te d  b y  a  m o ra li ty  th a t  p la c e s  e n o rm o u s  v a lu e  o n  h u m a n  life  
c o u ld  ju s t i f y  th e  in i t ia t io n  o f  m u rd e ro u s  v io le n c e  o th e r  th a n  in  th e  m o s t  
c o m p e llin g  c irc u m s ta n c e s  o f  s e lf -d e fe n se  w h e n  n o  c h o ic e  o f  p e a c e fu l  m e a n s  
a re  a v a ila b le . T h a t  s im p ly  is n o t  th e  re c o rd  o f  o u r  o w n  e x p e r ie n c e  w ith  c o v e r t 
ac tio n s.

O u r  s y s te m  o f  c o n s t i tu t io n a l  g o v e rn m e n t  is  v io la te d  b y  th e  m e a n s  o f  
c o v e r t  w a r  a n d  a c ts  o f  v io le n c e  a n d  w a r . N o  re fo rm a tio n  o f  th o se  m u rd e ro u s  
m e a n s  se e m s  p o ss ib le  th a t m ig h t c h a n g e  th is  c o n c lu s io n .

F id e lity  to  o u r  o w n  p ro c e s s  is a  c o m p ro m ise  th a t h u m a n s  w h o  le a d  m a k e  
w ith  e a c h  o th e r  a n d  w ith  th o s e  th e y  le a d  as  a n  in s t i tu t io n a l  r e f le c t io n  o f  o u r  
c o m m o n  fa l l ib i l i ty .  G o v e rn m e n t  i t s e l f  is  a  re c o g n i t io n  o f  s u c h  f a l l ib i l i ty .  
T h o s e  w h o  b re a k  th is  b o n d  d e m o n s tra te  a n  a r ro g a n c e  th a t  m a k e s  th e m  u n ­
su ita b le  fo r  g o v e rn m e n ta l re sp o n s ib ili ty .35

F e w  g o a ls  o f  fo re ig n  p o lic y  a re  so  v a lu a b le  th a t w e  sh o u ld  d o  su c h  v i ­
o le n c e  to  o u r  sy s te m  o f  g o v e rn m e n t to  a c h ie v e  th e m . O u r  te r ro r is ts  a re  n o t 
p h y s ic a lly  o r  s p ir itu a lly  d is t in g u is h a b le  f ro m  th e ir  te r ro r is ts . T h e  o n ly  th in g  

th a t s to p s  o u r  te r ro r is ts  f ro m  ru n n in g  a w a y  w ith  th e  s ta te  is  o u r  d e e p ly  ro o te d  
c o n s ti tu t io n a l  sy s te m . T h is  sy s te m  is  d o m in a te d  a lm o s t e n tire ly  b y  th e  d e f i ­

33. T h e  D e b a t e s  i n  t h e  S e v e r a l  S t a t e  C o n v e n t i o n s  o n  t h e  A d o p t i o n  o f  t h e  F e d e r a l  

C o n s t i t u t i o n  127 ( J .  E l l i o t  e d .  1907) ; S e e  a ls o  F .  W o r m u th  &  E . F i r m a g e ,  s u p r a  n o t e  7 , a t  277; 

F i r m a g e ,  T h e  L a w  o f  P r e s id e n t ia l  I m p e a c h m e n t, 1973 U t a h  L .  R e v .  681 ( 1974) ; F i r m a g e  &  

M a n g r u m ,  R e m o v a l o f  th e  P r e s id e n t:  R e s ig n a tio n  a n d  th e  P r o c e d u r a l L a w  a n d  Im p e a c h m e n t, 

1974 D u k e  L . J .  1023 ( 1974) .

34. S e e  F i r m a g e ,  E n d s  a n d  M e a n s  in  C o n f l i c t :  T h e  R e y n o l d s  L e c tu r e ,  s u p r a  n o t e  1.

35. Id .
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n itio n  o f  m e a n s : th e  ju r is p ru d e n c e  o f  d u e  p ro c e s s  o f  law  a n d  d e m o c ra tic  g o v ­
e rn m en t.

T h e  M a f ia  r e p u te d ly  b e g a n  as  a  p a tr io tic  m o v e m e n t d e d ic a te d  to  I ta lia n  
n a tio n a l u n ity . T h e  K u  K lu x  K la n  b e g a n , o s te n s ib ly  a t  le a s t, to  te m p e r  R e ­
c o n s tru c tio n is t  e x c e s s . T h e ir  c h o ic e  o f  v io le n t  m e a n s , c o u p le d  w ith  m a ss iv e  
a s s u ra n c e  o f  th e ir  o w n  v ir tu e  a n d  o m n is c ie n c e , le d  to  a  fa ta l  p e rv e r s io n  o f  
th e ir  o w n  e sse n c e .

In te llig e n c e  g a th e r in g  in  o u r  im p e rfe c t w o rld  m ay  w e ll b e  n e c e ssa ry . B u t 
th e  h u g e  m a jo r i ty  o f  o u r  in te l l ig e n c e  c o m e s  th ro u g h  m e a n s  b o th  o p e n  a n d  
le g a l. T h e  C IA  a n d  o th e r  p a r ts  o f  g o v e rn m e n t re a d  th o u s a n d s  o f  d o c u m e n ts  
f ro m  o th e r  la n d s . In d iv id u a ls , p r iv a te  a n d  p u b lic  a c to rs , c ro s s  in c re a s in g ly  
p o ro u s  b o rd e rs . P ro fe s s io n a l g ro u p s  c o n d u c t  e x c h a n g e s  a n d  re a d  e a c h  o th e r ’s 
l i te ra tu re . F o rm a l g o v e rn m e n ta l  re la t io n s  p ro v id e  v ita l  c o n ta c ts . E le c tro n ic  
d e v ic e s , m o re  e x o tic  b u t n o t u n a m b ig u o u s ly  ille g a l, a llo w  u s  to  see  e a c h  o th e r  
a n d  h e a r  e a c h  o th e r  a lm o s t  w i th o u t  th e  c a p a c i ty  to  in te rd ic t .  F o r e ig n  
o p e ra tiv e s , “ s p ie s ,” see , h e a r , sn iff .

T h is  is  e n o u g h . O u r  re c o rd  o f  c o v e r t  w a r  a n d  ac ts  o f  w a r  is o n e  o f  s h o r t­
te rm  e m b a rra s s m e n t a n d  lo n g - te rm  d isa s te r . T h e  a d v a n ta g e s  w e  a c h ie v e  a re  
o v e rw h e lm e d  b y  th e  v io le n c e  w e  d o  to  o th e rs  a n d  to  o u rse lv e s . N o  sy s te m  o f  
co n g re ss io n a l o v e rs ig h t rea lis tica lly  c a n  m e e t th is  ch a llen g e . I f  ac ts  o f  v io le n c e  
a n d  w a r  a re  c o n te m p la te d , le t u s  d e b a te  th is  p o s s ib il i ty  in  th e  o p e n . I  p re fe r  
th e  o b v io u s  r isk s  th is  w o u ld  e n ta il , to  th e  c o r ru p tio n  o f  o u r  g o v e rn m e n t a n d  
o u r  so u ls  th a t is u n a v o id a b le  in  c o v e r t  d e c is io n s  to  e n g a g e  in  c o v e rt w ar.

IV . C onclusion

The more I reflected on the experiences of history, the more I have come to 
see the instability of solutions achieved by force and to suspect even those 
instances where force has had the appearance of resolving difficulties.

Sir Basil Liddell Hart36

T h e  f ra m e rs  o f  o u r  C o n s ti tu t io n  s e p a ra te d  th e  p o w e r  to  d e c id e  fo r  w a r  
f ro m  th e  p o w e r  to  c o n d u c t  it. T h e  p o w e r  to  in i t ia te  w a r , e x c e p t  f o r  s u d d e n  
a tta c k  u p o n  o u r  c o u n try , w a s  lo d g e d  e x c lu s iv e ly  in  th e  C o n g re s s . T h e  p re s i­
d e n t  w a s  c o n f in e d  to  c o n d u c tin g  w a r  o n c e  C o n g re s s  h a d  d e c id e d  u p o n  su c h  a  
c o u rs e .

T h e  a s s u m p tio n s  b e h in d  th is  s e p a ra tio n  o f  w a r  p o w e r  a re  as  v ita l to  u s 
tw o  h u n d re d  y e a rs  la te r  a s  th e y  w e re  w h e n  th e s e  id e a s  w e re  p e n n e d  in  
P h ila d e lp h ia . T h e  e x e c u tiv e  o r  m o n a rc h ia l  in c l in a tio n  to  m a k e  w a r  im p u l­

36. S i r  B a s i l  L i d d e l l  H a r t ,  W h y  D o n 't  W e  L e a r n  F r o m  H i s t o r y ?  72 ( 1971).
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s iv e ly , w ith o u t d e lib e ra te  d e b a te  a m o n g  a  s iz e a b le  a n d  v a r ie d  b o d y  o f  p e o p le , 
w a s  th o u g h t  b y  m a n y  to  h a v e  c o n tr ib u te d  to  d e c a d e s  o f  w a r  th a t  ra v a g e d  
E u ro p e . W a r  c a m e  a lm o s t  to  b e  th e  n a tu ra l  c o n d itio n , in te r ru p te d  ra re ly  b y  
p e r io d s  o f  p eace .

T h e  f ra m e rs  th o u g h t  th a t  b y  d e n y in g  to  th e  p re s id e n t  th e  m o n a rc h ia l  
p o w e r  o f  r a is in g  a rm ie s  a n d  d e c id in g  fo r  w a r, a n d  b y  p la c in g  su c h  p o w e rs  in  
th e  C o n g re s s , th e  s e n s it iv i t ie s  o f  th e  p e o p le  w h o  h a d  to  f ig h t  su c h  w a rs  a n d  
p a y  fo r  th e m  w o u ld  b e  re f le c te d  th ro u g h  th e ir  re p re se n ta tiv e s . In  o th e r  w o rd s , 
th e  c o n d it io n  o f  p e a c e , n o t w a r, w a s  c o n s id e re d  to  b e  n o rm a l. T h e  b ia se s  a n d  
p re s u m p tio n s  o f  la w  a n d  g o v e rn m e n t, th e  in e r t ia  fa c to r , w e re  p la c e d  o n  th e  
s id e  o f  p e a c e . T h o s e  w h o  w e re  fo r  w a r  h a d  th e  b u rd e n  o f  p e rs u a s io n . O n ly  
a f te r  o p e n  d e b a te  in  a  d e l ib e ra t iv e  b o d y , a  p ro c e s s  in te n t io n a l ly  m e a n t  to  
p re v e n t p re c ip ito u s , c a v a lie r  a c tio n , w o u ld  th e  s ta te  m o v e  fro m  p e a c e  to  w ar.

A  n u m b e r  o f  fa c to rs  h a v e  e ro d e d  th e se  c o n s titu tio n a l c h e c k s  a g a in s t w ar. 
T w o  w o rld  w a rs  a n d  a  d e p re s s io n  in  th is  c e n tu ry  h a v e  m o v e d  m u c h  p o w e r  in  
g o v e rn m e n t f ro m  th e  d e lib e ra t iv e  b o d y , C o n g re s s , to  th e  e x e c u tiv e . C e r ta in  

a d v a n ta g e s  o f  a d m in is t r a t io n  a n d  d is p a tc h  a re  o b v io u s ,  b u t  th e  c o s ts  o f  
e x e c u tiv e  a b u s e , su c h  as  W a te rg a te , I ra n , a n d  N ic a ra g u a , a n d  e x e c u tiv e  w a r  
in  K o re a  a n d  V ie tn a m , h a v e  b e e n  d e v a s ta t in g . P e rh a p s  g o v e rn m e n t  b a s e d  
u p o n  a n  a s su m p tio n  o f  p e rp e tu a l c r is is  fu lf ills  its  o w n  p re su m p tio n .

M o re  th a n  h a l f  o f  o u r  p e o p le  n o w  liv in g  in  a  v e ry  re a l  s e n se  h a v e  n o t 
k n o w n  p e a c e . W e  h a v e  b e e n  su b je c t to  a  C o ld  W a r  s in c e  W o rld  W a r  II  en d ed . 
P re v io u s  g e n e ra t io n s  h a v e  e n jo y e d  p e a c e  a t le a s t  b e tw e e n  w ars . N o w  a lm o s t 
e v e ry  p ro b le m , d o m e s tic  a n d  fo re ig n , is  c o n s id e re d  w ith in  a  m a tr ix  o f  a  c o ld  
w ar. H a tre d s  th a t in  tim e s  p a s t w e re  in te n tio n a lly  se t lo o se  in  tim e  o f  w a r  w e re  
m e rc ifu lly  c o n f in e d  to  th e  p e r io d s  o f  w a r , 1 9 1 4  to  1918  a n d  1941 to  1945 . 
N o w  e n d e m ic  fe a r  is  m a in ta in e d  th ro u g h  g e n e ra tio n s .

A d m in is tra tio n s  p re a c h  h a tre d  an d  su sp ic io n  o f  fo re ig n  fo e s  fo r  d o m e s tic  
p o litic a l a d v a n ta g e  a s  m u c h  as  fo r  p re p a re d n e ss  to  m e e t a n  en e m y . A  m ilita ry - 
in d u s tr ia l c o m p le x  h a s  b e c o m e  a  p e rm a n e n t p a r t o f  a n  e c o n o m ic  s tru c tu re  th a t 
h a s  b e c o m e  a d d ic te d  to  m a s s iv e  m il i ta ry  s p e n d in g . W ith  th e  g o v e rn m e n t 
o f f ic e rs  w h o  a ll to o  o f te n  jo in  th e  c o m p a n ie s  w ith  w h o m  th e y  d e a lt  w h ile  in  
g o v e rn m e n t, th e s e  in d u s tr ie s  p e rp e tu a te  th e m s e lv e s  w ith o u t  r e g a rd  fo r  th e  
n a t io n a l  in te re s t .  I n  d e c a d e s  p a s t ,  a  p e a c e t im e  e c o n o m y  w o u ld  c h a n g e  
te m p o ra r i ly  to  b u i ld  in s t ru m e n ts  o f  w a r  a n d  th e n  q u ic k ly  r e v e r t  to  th e  
p ro d u c t iv i ty  o f  p e a c e . N o w  o u r  s c ie n t is ts  a n d  e n g in e e r s  a re  in c re a s in g ly  
d ra w n  in to  p ro d u c in g  th e  te c h n o lo g y  o f  w a r  w h ile  th e  in f ra s tru c tu re  o f  o u r  
e c o n o m y , f ro m  o u r  f a c to r ie s  to  o u r  tra n s p o r ta t io n  s y s te m s , e ro d e s  a n d  o u r  
s p e n d in g  fo r  so c ia l n e e d s  is  sq u e e z e d  b e lo w  th e  m in im a l re q u ire m e n ts  o f  s o ­
c ia l ju s tic e .

I t  is  t im e  to  re n e w  o u r  c o m m itm e n t to  a  c o n d it io n  o f  p e a c e  a n d  to  o u r  
in s titu tio n a l s tru c tu re s  th a t p re se rv e  it.
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