Confidentiality and the Lawyer-Client
Relationship f

Bruce M. Landesman*

The Model Rules of Professional Conduct proposed by the
American Bar Associationldiffer from the presently enforced Code
of Professional Responsibility2in a number of ways. This essay fo-
cuses on the differences with regard to the scope and limits of con-
fidentiality in the lawyer-client relationship. In general, the Model
Rules permit or require more disclosure of information learned by
the lawyer in the course of the lawyer-client relationship than does
the Code. In Section I, | describe the differences between the Rules
and the Code in the area of confidentiality. Then in Sections Il
and m, | make some suggestions about the moral basis, complexity
and limits of confidentiality. | focus in these sections on ordinary,
nonprofessional contexts and consider not only confidentiality but
the more general question of the moral appropriateness of passing
on information about other people, whether it has been given in
confidence or not. In Section 1V, | look at various accounts of the
scope of lawyer-client confidentiality and criticize some of the typi-
cal arguments given for the view that very little, if anything,
should be disclosed by the lawyer. | therefore favor the greater dis-
closure provisions of the Model Rules, although not enough is said
to allow me to deserve that conclusion. My tentativeness and the
fact that much here is exploratory are calculated. The discussions
of lawyer-client confidentiality of which | am aware do not go very
deep.31In the hard cases in dispute there are valid competing inter-

f The author wishes to thank Richard Norman, T. M. Reed, Don Scheid and Leslie
Francis for helpful conversations on many of the issues treated in this paper.
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1. ABA Comm, on Evaluation of Professional Standards, M odel Rules of Profes-
sional Conduct (Discussion Draft, January, 1980) (hereinafter cited as Model Rules].

2. ABA Code of Professional Responsibility (1977) [hereinafter cited as Code].

3. Among the standard essays on this subject are: M. Freedman, Lawyer’s Ethics in
an Adversary System (1975) (especially chs. 1-6); Curtis, The Ethics of Advocacy, 4 Stan.
L. Rev. 3 (1951); Drinker, Some Remarks on Mr. Curtis’ "The Ethics of Advocacy,” 4 Stan.
L. Rev. 349 (1952); Frankel, The Search for Truth: An Umpireal View, 123 U. Pa. L. Rev.
1031 (1975); Freedman, Professional Responsibility and the Criminal Defense Lawyer: The
Three Hardest Questions, 64 Mich. L. Rev. 1469 (1966). See also Luban, Professional
Ethics: A New Code for Lawyers?, 10 Hastings Center Rep. 11 (1980); Morgan, The Evolv-
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ests at stake: those of the client, the court, the public, the truth,
etc. Those who discuss this issue tend simply to weigh these inter-
ests differently, backing their weightings with arguments that do
not meet each other.41 intend to avoid this pattern and to suggest
some possible ways to move beyond it.

I. Confidentiality— T he M odel Rules vs. The Code

This section considers the major differences between the Code
and the Model Rules about confidentiality. These can be divided
into four groups: (a) crimes and other misdeeds, (b) perjury, (c)
misapprehensions and (d) corporate misconduct.

A. Crimes and Other Wrongful Acts

The Code says that a lawyer may reveal a client’s intention to
commit a crime, and the information necessary to prevent it.5Ac-
cording to the Model Rules, a lawyer must disclose information
when necessary to prevent a client from causing death or serious
bodily harm to another person.® The Model Rules, therefore, make
disclosure of potential violent acts mandatory, while the Code only
brings it within the scope of a lawyer's discretion. The Model
Rules also permit (but do not require) a lawyer to reveal informa-
tion necessary to prevent other deliberate wrongful acts,7 where a
“wrongful act” is defined as one that violates a civil or penal stan-
dard “in which knowledge of the circumstances is an element of
the violation.”8 This broadens the area of discretion laid down by
the Code, for the Code permits lawyers to reveal only crimes, while
the Model Rules permit the disclosure of nonpenal violations as
well. Depending upon how the Model Rules are interpreted, how-
ever, the discretion of the Rules may be in some ways more limited
than that of the Code. The Model Rules restrict discretion to acts
that involve knowledge on the part of the agent, and so exclude
revealing strict liability offenses and possibly offenses involving
negligence.9

ing Concept of Professional Responsibility, 90 Harv. L. Rev. 702 (1977); Schwartz, The
Professionalism and Accountability of Lawyers, 66 Cal. L. Rev. 669 (1978); Note, Client
Fraud and the Lawyer — An Ethical Analysis, 62 Minn. L. Rev. 89 (1977).
4, E.g., M. Freedman, supra note 3; Frankel, supra note 3.
Code, supra note 2, DR 4-101(C)(3).
Model Rules, supra note 1, Rule 1.7(b).
Id., Rule 1.7(c)(2).
Id. at 6.
The drafters of the Model Rules do not comment on how the Rules’ definition of
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No provisions of the Code even discuss disclosure of past
crimes and wrongful acts—that is, acts other than the ones for
which the lawyer is representing the client in the current case.
Such disclosure is therefore prohibited by the general rule that a
lawyer shall not knowingly reveal a confidence or secret of a cli-
ent.10 The Model Rules, by contrast, are presently unclear about
disclosure of past acts. They do not address the issue explicitly,
either in the rules or in the explanations. Yet, Rule 1.7(c)(2) pro-
vides that a lawyer may disclose information “to the extent it ap-
pears necessary to prevent or rectify the consequences of a deliber-
ately wrongful act by the client.” 11 If such an act has been done in
the past, it might be rectified were the lawyer to notify the police
or the injured parties that his client was the perpetrator. Accord-
ingly, the Model Rules seem to permit disclosure of past misdeeds.
It may be that the drafters did not intend this interpretation, but
meant the rule to apply only to the rectification of wrongs yet un-
done. If so, however, Rule 1.7(c)(2) needs to be clarified; and if not,
an explicit discussion of what the rule is meant to cover would be
helpful.

B. Perjury

The Code is notoriously ambiguous about whether a lawyer
should reveal client perjury. Disciplinary Rule 4-101(B) says that a
lawyer shall not knowingly reveal a client's secret or confidence,
but the exceptions include revealing confidences or secrets “when
permitted under Disciplinary Rules.”12 Disciplinary Rule 7-
102(B)(10) provides that a lawyer receiving information clearly es-
tablishing that his client has perpetrated a fraud upon a person or
tribunal must try to get the client to rectify it and must reveal the
fraud himself “except when the information is protected as a privi-
leged communication.” It is unclear whether the fraud rule is to be
gualified in light of the confidence rule or vice versa. In other
words, the Code leaves open whether confidences should not be re-
vealed except when a fraud has been perpetrated, or whether a
fraud may be revealed, but only when it does not reveal any confi-

“wrongful act” as violations “in which knowledge of the circumstances is an element,” id., is
to be interpreted. Luban argues that this definition excludes all but a “small and rather
arbitrary” list of torts, since although the tortfeasor may have knowledge, knowledge is not
an element of the wrong. Luban, supra note 3, at 14.

10. Code, supra note 2, DR 4-101(B)(l).

11. Model Rules, supra note 1, Rule 1.7(c)(2) (emphasis added).

12. Code, supra note 2, DR 4-101(C)(2).
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24, 1d., EC 5-18; Model Rules, supra note 1, Rule 1.13(a).
25, Model Rules, supra note {, Rule 1.13(b).
26. 1d., Rule 1.13(c).
27, Code, supra note 2, DR 4-101(C)(3).
7928t183r§e generally Solomon, The Corporate Lawyer’ Dilemma, Fortune, November 4,

29. Model Rules, supra note 1, Rule 6.2,
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SOmew tmetaﬁ orical way; when a spea er eIrY]ers In ormatro

H] confi ']? esea ratternpts t0' make the nearer a ar 0
1S oYvn his “extended self ™ with re}sgaect to the Information
revealed. He needs the. hearer oPe anof rR son, anot her ear’
an mrndwho can regrsterhfrn ormation a res on f re-

vealin %nfrdence 0 awall orado rsHo SU strt te orte l
ersort. At the same time, he needs arer not to be anot eﬁ

ersg obeapar of his own Self so.that the Infor atrorl
eused excgg echo%s ogp ﬂhe metap oHca no-
tren fan extended self, the 1dea is th %/vhres ect to the piece
Informatiqn reveal thepearer 1S nqt free to use |t atsan aufon-
Informat on In e FCt ﬁtrl N

mousegnk%rraivyﬁaey%u ld not have ° Ht unles ggoutd
0

retarr[ﬁcontr U est at hoth the speaker a dp thearer In a
situation Jn which Info n 15 Imparted In conficence. percelve
the situatjon this wa rat east realize that this IS how It I sup-
pose t e perceived.

esrttéat)on of the ttearer stp ent8d| morall grc%t

ﬁharac erize |nevrtat1e mo tr n the one
earer nas given up mora autonomywrt respecttoacertarn piece

3?. The}gener | obligation of onalty and the obligation to fill tBe demands of éhe roles

P [Jascan apsaso eunderstood on hes Jines. To have onli a“ons

oyalty t0 someone or to some entity, or to av an o Irgatron because ?ne saroe 15 10
cansider oneselt unfre t]o act In certain respects as an autonomous moral agent, becauyse, one
|sun er the control ofthe person o agen tand must act aceordrn%to thelr Wi ? 6s orc 0ICES.
| cannot Purs e this more eneral Isstle here, For agrovocatrve Isussion of now this magi
characterize the lawyer's role, see Wasserstrom, Lawyers as Professionals: Some Mor
Issues, 5 Human Rights 1 (1975).
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ofmformatlon On the other hand. the earer stII re ains an au-
omokz alaentW|th the capaclt or oral deliberation nd
0|ce 0r eak|n hIS autonom spect 0 t el_‘
maflon recerv anno |vnup venu e re-
mansamo em ree to er a atto 0
he r]oma 10 ((){tce ehas recelv that If has
een revealed in conh ﬁnce 1S a wrfu reason or eebm It Se-
cret, but.cannot sett ISSUE. earer cannot re moral
a Nt without Fetalnm Sh ht to consider the information. In
t of other factors Whic a aII things' considered, provide
even stronPer reasons for reveall %
B %tyreag ethlf d outconfgdentlahtg On thg one
hand We nee tecon enHa transter of In lon . the
C nseHuent Inclusion of the hearer (nto the spea ers Wi er e

t Be [t)ﬁ 0sItions ofthls reIatlonsh cannot be rﬁ
multapeous ejnearer cannot be ex ect to;:ve up his auci

omy evealing information to e sad erous act, involv-
both tr stihatthe arer\ﬁlut%] elrsttb tion. qeﬁret a]nd
al dem

Lg r“) ey he WI not

ewl percelve the sit atlonaso |nwh| other or sf
[l ht over ome e n}]and 0 e (bth m&ormatlon SECIet,

COUrSE, We. eara arer's moral yeakness, tem atlor&s {0
revea oss%)fto 0 ers or nvoI us or \fet te]rvmg [8as nSﬁ b

chern i]mV?IIr\t/ e% ect o maIevo ese"are not t

P eonfy
When we reveg Informat on
% an mi tsdmu Sa n,gthat conhdenhabtg 5
dbnceptt { INVOIVES a " con ra ctln %lvm Up of some
thing, mora a fonom a/vhlch cannot be lven two Sldei
h mo ens surrenidering. and éet en ent mora
oice. 1hese are In both U |t¥ acca osmo unit
ecause hot ?{e essential . to %lden |a r¥f0 ||on eCAUS
r}/pt!” In di erﬁ d|rect||on eten3|o of (e nearer’s situa-
courf (\{v e resolve cases butt at it may re-
ma|n unresolve |sf pgro rate,

etm summarize In erent saying that there Is
a “prima aC|e o |gat|on$fg7 0 keep rma/tld/ R/en In confi-

36. These other ds, incidentall ht involve nat onl ns fo third par
e B G T e e
% As moral philosophers end to se the term, to say that onorgasa rim a%ne

h
obh%%hon {0 do an ctofsﬁi)d 1S 10 Say that oneﬁasam ral reaso om%1 such t
one Should In fact do X, unless there arestronger and weightier moral reasons gamstdomg
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dence secret, which s hased on two thra  the ron}rSE to keep it
secret, whether eﬁplrcrt ol rmPIrcrt an Be need C SPEger
rgrch underlies []omrse] ex res% ut retain control o te
m or atron ne ougnt, ot Cer things being, equal, to honor not
er 0 rse butth enee m BS 1S torf Aert er reason
renforcl g rima_facle 0 | n.is t rf t In ma z
Cases, rev a/ Ig ernformatrg rin antage upon t
speaker an ?ther partles I‘J otent s vantg rovr e
a mor eason orﬂuar Inq. information even w Hr IS not e
(Pcon epce, hut rtrona reason for not rscIPsrn%
eirtra In ormgtron eﬁe remarks a oult con entratay g B
ent t0 bring out t ereaﬁons under rngt Errm facle 0
gtron also to“emphasjze that, as stro ese reasons mgg
nd In many Cases t are Very st %—fhey cannot
%ng eno hto remove { hearers own. moral adtonomy, his
r1 tr%nd t]o act on stron er countervar Ing reasons.
icult questio H 1m% e con ron ted | the
strengt ho the reasons OP oth sides. T.0 shed some |1 tont IS
an om aresomeo ft es of information mentione r
Ith respect to ur rn aton—.e In r atrontaté
eaker as done § orw ecu e sanction
the need to reveaI rn or atron o en serrous and deep,
eservin %sgch rhres ect t rwerous rn ormat on—.e I0\-
rmafion t tte eak nten $ {0 arm an ther—t ?eedw
often eless com ther the hearer’s disclosure 0 He q%r
ous Information Io en ave very 00d. conse%rences W he ﬁ
con ecrN cbes of earer disclosure o ull dy rmatron tou
gﬁ;]o | be Jess, rmporta t 1o socret Iess certarn

s*e eneralrﬁatrons areamotcert ytoo evenr on
rou rue; however, they s owt at te ron 10 uar

In or tron rs often Stronger than the atron to uar
8rousr oma 10N,

n what facts re these eneralrzatrons based7 ite ogen
the motive ho revea %urlt]y dl orm hon 1S éhes snee
confess, tos are the knowte ean the bur eno rs 8urltt ex-
Bvresswh rsronhrs mind an orecgrve sa/mpaHre rcgvrceaqér
hat to . These are Important needs and much can be gaine
X, Suc{r counber retasons ar %ﬁ% sardto ovgrrrd or over)co ethe Prrmafart:re ?blrgatro
P Blrrrn ?rv%%rhpnal r?oIP Bengre/e?rr e e Cﬂn rafkeofvglrrmanfac%esg rl ations o Ceﬁ I%reseg?on vr/(ﬁe
I i T

€ VIE here are a Rura Ity of coggnt moral ConsIaer a}/econ ﬁt In

particular Situations; In such cases, some judgment must emarSe as OW Ich afe weigntier.
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erm trn%wr(?ngdoerithrsn ortunrlty to express themselves, On

f an aker migt reveal danoer uswormatron from

st ness the e prefsron] revenge (adal otential vic-
rm or the d srrie to"enlist the heareras g ton ederat or keep hi
quiet. Suc sc osur ma sure co e from tt rmotrve suc

asseekrrl vice.or o ? e talke odr ewro f
converse nr:on drn]%rgt or tron cou [esultfr oast

f [EV GOL h €5ad mrra emo I}ITQ |ncrne NEVer-
{ ﬁSS {0 re I a”rl IC% erencg etween motrves

0T the. sort mentrone tion, there 1S g aITrerence Wlt
spect {0 conse UGHCG% Revea rng J]%GFOUS I orma OH Cah 0

thear ceﬁ]rnt ﬁve Ver gréuenees revnron
rura/ econe ence 0f, disclos|ng nq or a
tion Is dsually the sanctioning heo endr In"man cases
sanc ron rs $S_important Foscret ﬁeprev% jon oF rm
1r_rfr gne reason ort t ath E)unrs ment of an
rtrcu [ offender may not mattehso uch If the %eneralsse

# me rsf’narn ained. Furtner, the mpunrshm Nt ma
of1en

cF (15 not inclined to conmit other wron(gs An8
[ r Wedt 0 ortunrtY {0 ¢o UPfﬁss may Sooner or
ater reve]a hrs %wn ndon S Undergo fanc
tions without ure the hearer, admrtt at thest claims

e contyo ersh an hoId t be trna ?eral Way, but | correct
the unt{er let ,nturt ont att re ar ten trri ger raasons or
naogrsgnosrr]n Ul Xrn nrmra]tron t?] or Otga X oonr ?gerﬁus
% &Je Canjthg Iﬁnr‘rﬁr sq?)r \%ver (}rr]e daaffgr nt érsc osure oS‘
uu%rtﬂ respggt to em arr%ssrnﬂq l#B[matron Itr {%f S tHSt on
AT Beth Xn aar o B O O ey
no b veny Dad. n heo ther an Hrscﬁosur % Ln earer rs

ke fo"attain good consequences or prevent bad consequence
sot erg rslrttecoqm elf reng n?or reve ?atron %onse ue cesﬁg
ere, What are important are t

[ ran role

nee S Xr ere 3& ression and nnderstandrn which move eogleto

re\r aI em arrass Li%n({;rmatro is not at the same time also
gatro to keep.such infor

N h‘é
rda er ese ne(eds BServe re rPreCt and trés
ent ential.
ere emrg taso reca our earlier discussion of ¢ases In whic

atlon contl
3. See pp. 76667 supra.
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disclosure. may help the speaker. In.such cases, there will pe rea-
? § I%%ure pa houﬁh these raise { ne com |3Tue ogé)ater

e et ST
COHa (%UGHCGS W] aracterl ep|m art h g“g Y]\II'[?] ﬁrd
rimental Information, the I St(?SCI| arm {

&a i %t N stron reasoqsag% osure, which may enuel
e |n ormation |s% angerous.
epom |mP ICIT In this rou rvey Is that es matter

it d

what needs se f0.Im arla P alonaé ﬁ Conse-
UeNces Wlllgll ?Iow dsclosePre Jﬂ e ob atlon OE con 3e3t|eﬂ|t
aries In strenat hw es features. e|n 56, Nee

N
CONSEqUENces I min wﬁhepus Make reasona Ie |st|nct|ons%
fween Cases.

V. Confidentiality in Legal Contexts

Turning from the orginary contexts, to the legal context,
nedtolﬁacﬁl n] i]e scqu Y

U g i ks o ot e oy $
F %OTO el\glse?earne N '[EEC urse 0 Fe layyyer- cFentr
GG T e L A o e
et{é'ath"”é.s&osure unid ol o o e e
F rowges 'Prt%e[ee gsqbfI woulti

Ee 101 ludent[’]asﬂthe[iy Informati ntéat IS re étw e [e a
atter for which the client 7w a]ersal e might,

i
Of cQurse, have tﬁ explorea tional possib
0. ahswer these qH]stlons We must ne exam| nm two
wasofun rs}andm ermISSIblllt % sclo ur |ne
S, First, | or d|3| osem
entlrel ou SI et do alno con ent|at an eco

ond Information t m33|b scos%
m@ht g nma%aueloco {ndaentl ert er es onrofessmna

Iosr [OVISIONs Wou ensem the “contexts In
ﬂ the co erﬁ )

Ig] OVISI NS ma 0rmus be RVGF 0me. un
}} EJ Ul erstan e I or at| N cames witnin te SCOg
0T conf entlallty [EVE |ng It INVOIVES a prima Tacle Wrong even

39. C de supra_note 2 DR41%1$A)
40. That'is, confidential unless there'are strong reasons overriding confidentiality. See
note 37 supra.
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all
d closure 1S ustrfred things consr ered
Istinction etween these. two"ways of U erstan
los re nrm ortant r e In either casetr er ormatronmy
ISC W atwe ang thers ereno ’ evr Iormg Vr\r/ﬁ eV\éetaua(rjﬁr
ere rs no reason for con?gent"ﬁt ncet e rn{ormatrron rrsu
%ro% e]d disclosure does no harrr n no aP?( 16S are re urre
r Frvhe ISere rsa“rnenra reasor}) ert %lrnfor ation

contl entra uite stron t nevertheless rso er
come In stich cases, r r%ret a concern that
are oprrae emor situagion an drlem

ed groh)

hr??e rg sented” by these contrasting understandings are quite
It might be thought obvious, that information that lawyers

ma érscjlo%%g tl Hg onabflered rnt egrrst 3 as srmpqWy

rece 15 seems plausible as an account 0 scosureosg]
ormatron as the Int nrron to. commit a future cr Vn/relcrwrow

ut conside Jthe Intormation on the basis o a la
HW ere uire Fsclose er r orc rrect misapprehens
s Information er

[ ult P ormatro w he fase
which wi hve een ea ned fro rent ort rougn. t
'S researc Iavvryer woul ave no occasion to°disc os
?en perrrury nfor ar erefor% 1S best underst oo as
Ing Within theﬁ]copeo con rde tiality, but I?srn this status In
ce ta contexts 1S an%ysrs rs so efseseargr ort ernfgrmatron

charqs OP] n/r/orqOWrIr%% Olﬁ;ﬁrerete epor ?n IR
ton ocowmrtécnme 15 gretronar raé er thar man aorY0

{00 IS perna ﬁ est construed as laying down an exception
pnma acie rule
hen s'a t atr formation aIIs Wrthrn the damain of confi-
dentr%rt}/ S er or ment at rtr afacrecon enta
? dcon dentra un ess %rf rea ons or
closure. | ar éred |W]Sec lon nevr In orma lon rs
ﬁrver In cof ence t rsa rm acre ob tron not to rﬁclqse
his ba %roundo ?atro wil exrtforr ormatrg
% %on en Wr espect to Jnformation. th 'f osure of
IC ]§com ﬁely ?rbrd enpy w Osever rofessrona sandars
are In Torce. "This ‘obligation of confidentiality Is not absolute or

41, ode su ra note2 DR 4-101(C)(4).
49 See pp. 17577 supra.
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exce?tlonless since. it 1s. still p ssn]ale that, m rallgsea ng. a Cir-
Qum ance mav obt énn IBVY( M ou {vea formg
o a#'%ur?éi“'ﬁ e “TIE'eS% professionelan.
?f]om |scl aﬁ orda fae%sm l Blg 10ns cannot be 'con dto

0se articulated Dy existin deSOp essional ethics. Havin

sald this, Y]veY]er Wi sougq 8|st| ms[ao etween mPo atlon |ﬂ
reﬁard ﬁo [0 e35|?na sana rdS Igg down con |ons In

Ich Ima Tacle obligation of confidentiality ma Ver-
come anc? R{orm tion for |cn th onot%\fehy n. three
Eeaé?g nes Info W n:ﬁ leces mat|o ma §unBro

W

OWn cncumts) al e%

cw%mmm
|

ro{ected g profes-

L i
ca%nm erﬁvea (w&abson
san@rstouqﬁmora e possi|

%aa mitte ﬁe INg:Tnese Ccateqorles ;?ete)ljgefi(g{lvn[s W]US(;[
TR

simple and natural view Is that the information to pe
absolute%&ot%tg q 3 \ ? ma 10n Whi cnlsab R
maero hlctecetass aldtat|3|ora
|on rgle n 0 he or WhjC er 1§ represe t|n
qhten V\M |s the Rartlcu arc e” view. Man JI
1V|e é ea and nelieve that. mPre Information sho

Included. But, In sor ewa s, the particular %ase VIEW may oun

100 Stron flt least | g JSé(ljp SI NS ar e Cor-
rected an ES al t owed { emse ES a|nst
Char (iS of wropgful COﬂ uct, [nese cncum tance INVOIVE eCOS

evn In I’ ation %ﬂd} US regune €N USIOﬂS XCE
S10{ at such Inrormatign may not %revea d; su

|n033r aJIO Ut@ %henlooi [iMa ?auea? #GCG qDRGSSIOH !

5 efore g at this way of wea enYn P
Lhar CASE VIEW, we 1;urn 0,.50m ?greason é rﬂﬂnﬂ
e much broader tha

at the domain o 00N dentlalltys oults

esnné)le theory su gess

e 15.a SoCl ycon%lo ical reason ywe thlnk the
Scope 0 conn H“a tys oul ar er t ant part|c ar casle
VIEW SU w?ﬁ en aclient receives the serwceshof a p[] essiona
there e occasion for them to discuss many things that are not

43, 1 owe this way of putting the matter to Don Scheid.
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eant to, the professional matter. Th t about famil
v P ﬁ t etlne g na abau amrg

Irs or the client’s wor srm X ? Warmrnri
eac other or becﬁruse the e g nnt r]ust] lents and ers
In the a stract { eyhv eve a.friendship or have com (i
take anln t 10 eac [t her chat armus t bet 8
smaII ecIren sc 0se In ormatton P o rn

sror}a ouId notrveauoo Brs, whetherrft S exqll crt
Pence or not, Butt blrgatrlono rty not re-
nhthe ofessrona atrons rom eodrng
reIatro %(i \ﬁe (J rn ormation an cond t6y
ome easr Pta 1S etwee gersrins Part o [€as0
tescope awyer-client confid feems {0 ewr er
the particylar evrewpgmrts rster usronofh
MENsIoNn of or nar%/ 88 entaIrt ereIatronsr nare
aracterize

tIons con rde qme ar
also r!felyt ?\tende oy, {0 exten te ?]% It of con dentrﬂ7
0 Qt S. T

er are s. extension may be sou [y ren
avrn N anavrsor 0n pne ISSue, Seeks eﬁ]en hrsr lation-
awyer eca se

t0 other ISsues, thrn ear: ure ce
| hances the smot u?ctro qp ofthe re & ecause
awyer enjoys the ro [ for ons’w\"n rky the exen

51
i aerrgarntharre e rrtr ks

nde (tn the Rasrso It "necess| orte or

ﬁﬁrent relationship. | Hlosmean 0 ever sho Crve%ue
he WS In'which the lawver-client re atron 1S emned
ordrnar tend to extend confident ralrn/

e oPterc e g i By e 0o egnrnean o s i

Intention to commit, uture crimes cosureci facs
neede to rect er ur or mrsa e e sons an wondwant
ostre hen ar rc rcase wan erearesver srn
nr) It c% 18 Most rot ctionl cﬂ) lew oudre

absolute ote tron |l information e rne the vveyerr tI
courseoi er-cli n reI tionshi mo complex
VIEW, Wou rec men absoue ectron rn ormatron on-

uture crimes In

cernwg asta daion 1o i ormatro h Concern
t artr uar case at issUe an ¢ et an exceptrona owing for
SElosie o DErjury or mrsapprehen jons.4

44, The code of conduct proposed by the American. Trial Lawyers Foundation con-
tains two alternative proposals tHat |[zztrepsomewn/a tsimilar to t aﬂrs VIEW. A\ﬁgrna tive A glll



No. 4] LAWYER-CLIENT CONFIDENTIALITY 183

y]y)twhe*t il ?etrfo‘;%et ety%'tte'ah g'avefth%htr‘)ltvtef'ﬁ i V'tgh
o e g
lon, T h) reat? arqument be fJhs v\\//\fth B]aus remyse tnat
or heI er to sentt est poss ecse or e clieng he
neso W eve reevan emts |t Infers,
0.plausibly, tha te |entm st ea eto te e, 1N
conftdence nythin nows that IS rele vant {0, t e cas Te
Xt cruclal emt ast ovrsmns rsm
onroe Freedman. 15 that the “client |sn tor y
ey .h“ct.tt.ettt“ce Qi ctttttem“a ah'ta rfaCtech at
y%mernatveq | Qh be held not attec? Pag
etence, but th twe r y rttcu acts e e vant to
aecanhot rmte |n atton us, a the acts the
|en as In mt outbe e'he or the [a
can eteerlrshhhsee euntte eevantrT]\L/j\ét Bhe reereatodtst
B rPdﬁence anvt |n (hatt on mtn [eavm assessments 0 reP
evance up to the | tera the facts are tu 1t out. fc
ta'”hr&t were exe ns rOnha ﬁcop(eoo COo reeve %a aqn
: ormatton tfa? ?nt ese areas. Stnce either the cli nt?%ﬁ g
et asses r evance ssessmen cannot he ma |n |s
tion from all 0s1h he client ma
are relevan forf art att e be unpyotected. etta
H])ufet{gtegeﬁtotrﬁe cfﬁtyt(e) el(l: I\r}ei)rmattont the awyer |s to ea

rucial premise of thes read arqument, however, Is 100
strong. erhere arep{acts that ahyong can seegare elther totaﬁy |rref)

disclosure only when required by law (after a good faith effort to teat the validity of the
law), when the lawyer reasonably believes diSclosure will prevent imminent dangier to
human life, when thé lawyer knows of the corruption of a judge or juror or when disclosure
Is necessary for the lawyer to defend hlmself or his associates against formal criminal
charges. The Roscoe Pound-American Trial Lawyers Foundation Comm on Profes-
sional Responsibility, The American Lawdvers Code of Conduct § I, Alternative A (Pub-
lic Discussion Draft, June, 1980) Hreprmte in Tr|aI Aug., 1980, at 50). The more limited
Alternative B allows disclosure only when required by law (after a good faith effort to test
the validity of the law) or when necessary for the lawyer to defend Rimself or his associates
against formal criminal charges. Id., Altérnative B.
45. M. Freedman, supra note 3, at 4.

HeinOnline -- 1980 Utah L. Rev. 783 1980
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vant or clearly germane to the case. All the facts—what ver thes
are 0 not ee%je % hI or%rto assess, the reeﬁranceo

o o ev.ctta.ﬂ&“et Ere%rpea Bl i

T e “ttttéf Ly i i e
remise ﬁ?dg vrlrrsta respect o(in rron o ast ancP uure
rimes and perjurious Itent ons C rn orma n, it 1s sar IS
often rele att t case and an r it 1S not relevant, the
ent rs en una oteI correct the In rmatron 1S not

ro ect rents er ecare not 0 convey It, eev Infor
lon Wi ebcommunr]c?]te 0 the Iawye[]and e unaple
en, must come withi

f p&%sfgmt O con %%Sne}{amﬁ A st 1 absotutefy protectel

y professional sa aras
Ile more ausr ethrs \rersron of the spread ar umentaci
farlsw respect tq the intention to commrhcrrmes rwrong
ata cear elerrant {0 presentrn ehst de]ense
en arew at e hrs rves ere, the clrcum-
swe N so trs un elﬁ/that his Tuture ntent ns
¥v rca ear ontese matt heema Reacren
of ps caI rfeasons 1S un rscus the Instant case
witho reve uture plan H | 1S not %erP/ commoH
tere are comPe rnrtt reasons for officially sayin [ |lawyers have
scrgron {0 Inor future crhmes and Wron a these rare
0SS! rIrtres t overcame t \x/rn he strengt tespreﬁ a
ument 1S, { elre ore, Jimited. Where the spr ahargume]nf ols
epermrssr\ xdrs i(re rnﬁ%mecfaseﬁ ay have<a “chi Irng
ect” an the clie aftnes ut 1t ot [ tronger reaso[r g
ort dis osure the chilling effect. may sim X e a reasonable price
opay gonc udet at certans it o ormatrons ould not
Fclosed snofeou that permitting Its
effe )

ISCIQSUIe
WI| dV€ d C e ct may ernsr%ry cant

I1in
AT .t'sa o o

e sSpre e with

U ent rs tplausrb (mect t0 past
Crimes an wror}% c mation may she nnh ona
clrcumstances lent rs motrves and aims, and nay enable

46. | am sure this is the version that Monroe Freedman intends. 1d.
47, But see Schwartz, supra note 3, at 683-84.
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H (ana/er {0 un)derstand his ac 0Hns | have alread suc ested that
h nction hetween Rast uture CJ 8S 1S a ]at%
a/ne(\alN e spread argume to ers some additional support or this
With res e t to ry and the cor ection of mlsap[p ehen

SIO st spr t as co er%cg ac entwnhe 0 ljeor
m|sea emutc somefac rom th [a |{1d0|n
InaP/ concea not on Incriminatin b ory acts a
well. The unambi uous eatmen In es Ie umn
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49, Criminal cases, civil cases and negotiations will obviously need relatively different
treatment in these respects.

50. See p. 770 & note 30 supra.
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U.LQ. 429 (1

52. Wasserstrom supra note 3b.



