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they can," for a disabled relative who is receiving Medicaid 
benefits. Any in,come regularly received by the patient-including 
gifts from children-will be applied towards detennining eligibility 
for Medicaid and, assuming eligibility, toward the cost of services 
provided.lOS Children cannot, therefore, feel that they are "shar
ing" support for needy relatives by providing something that 
makes their lives better or is even noticeable. Th~ 'rules create 
an obvious'disincentive for family members to contribute to the 
support of'their relatives.loe At the same time, a scheme that 
discourages contributions may also compound the guilt and 
frustration of adult children who can find no way to express in a 
tangible and continuing, but limited, fashion their sense ofobliga-. 
tion to their parents. 

When neither private nor public insurance or benefits is 
available, care will be provided-if at all-by family members 
themselves. This alternative, too, significantly affects the lives of 
family members and is dramatically affected by practices of other 
agencies. 

One possibility is for children to purchase the needed care for 
their parents. This would be expensive. The average cost of 
~stitutional care was estimated at $17,500 per year in 1985110 

and is surely considerably higher now. The cost ofpurchasing care 
is aggravated by various tax regulations, which should be consid
ered another spoke in the wheel of family regulation. Current 
income tax provisions do not allow children to deduct contributions 
for the support of their parents, unless the support is so extensIve 
as to qualify the parent as a dependent.III Gift tax liability also 
exists if the amount contributed exceeds the annual exclusion, 
unless contributions can be made directly to a qualified charitable 
organization. Again, both relief and an opportunity to share are 
denied. 

108. MATrHEWS, 8upra note 26, at 7:5. 
109. See Judith G. McMullen, Family Support ofthe Dwbled: A Legislative Proposal 

to Creat4! Incentives to Support Disabled Family Members, 23 U. MICH. J.L. REF. 439, 
450-52 (1990) (discussing support of disabled children under SSI regulations). 

110. Atrostic & Conly, supra note 13, at 181. 
111. An individual taxpayer may deduct medical expenses paid for himselfor herself, 

• apouse, and dependents. I.R.C. § 213(a) (1988). A dependent is a relative, includiq a 
parent, who receives more than 50% ofhis or her support from the taxpayer.Id. t 152(a). 
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Nor is income tax relief available for the competing family 
expenditures most likely to be affected by the need to use resourc
es for parental support. When, as is common enough, children 
providing support to their parents themselves have children of 
high school or college age and wish to send those children to 
private schools, colleges, or graduate programs, those expenses 
also must be met with after-tax dollars. Neither private education
al expenses paid by parents in an intact family nor child support 
payments in the event ofdivorce is deductible. These simultaneous 
support expenses must be managed, if at all, without income tax 
recognition or assistance. 

If nursing care cannot be purchased, it must be provided 
personally. Care of the disabled elderly is also costly, especially in 
terms of stress, emotion, and time. The conventional image of 
caregiving as an altruistic activity that is not only accepted but 
welcomed has been severely criticized. 

[T]here appears to be no recognition of the fact that many 
people, ifgiven a true choice, would prefer to abstain from the 
caregiving role altogether. The more common picture that is 
painted is one ofa loving spouse who tends to the needs of the 
disabled person and only gives up this role when personal 
resources are exhausted. The facts that the disabled person no 
longer functions as a companion, is demanding, and may even 
be abusive are rarely acknowledged. While caregiving may be 
a choice when the disabled person. responds with love and 
actively participates in a mutually rewarding relationship, 
there is considerable reason to believe that for many people 
caregiving is a relationship ofbondage from which a spouse is 
unable to escape. Perhaps the most compelling support of this 
scenario are the findings from a recent study ... that show 
that the group ofcaregivers who had the least burden and the 
highest scores on a morale scale after 12 months of participa
tion were those caregivers whose elderly relative died during 
that period.... Caregivers whose relative had moved to the 
nursing home faired [sicl better than did those who continued 
to care for the older person.1l2 

112. Edgar F. Borgatta It Rhonda J.V. Montgomery, Agi"l1 Policy and Societal 
Value., in CBITICAL ISSUES IN AGING PPLICY 7,22 (Edgar F. Borgatta &: Rhonda J.V. 
Montgomery eds., 1987) (citations omitted). 
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Moreover, the decision to provide personal care may prevent 
caregivers, usually women,113 from working in the paid economy, 
creating further financial and personal costs for· that family 
member. And both sets of costs are multiplied when the caregiver 
is a single parent. 

c. Refocusing Family Responsibility . 

If we accept the interrelationship between the conduct of 
families and the policies and practices of intermediate social 
institutions, the problem of family responsibility becomes very 
complex indeed. At- the same time, that interrelationship may 
provide a different focus for efforts to deal with the ethical and 
social complexity of family decision making. 

To begin with, we should abandon examination ofresponsibil
ity in simple terms. To locate that responsibility with the family 
rather than with the state, as prescriptive rules directed to 
relatives propose, takes too little account of the effects of other 
bodies-oflaw on family life. Instead, approaches-to family respon
sibility should focus on the practices of both public and private 
institutions whose activities influence family decisions and life. 

Such a shift in focus entails some substantial change in our 
thinking about these social institutions. As things now stand, we 
consider their practices on their own tenns. Institutional policy 
analysis looks in the first instance to relatively specific sets of 
purposes and concerns associated with that institution. Effects on 
families are marginally important at best.· Federal healtJt care 
policies, for example, are guided by a preference for an "insurance" 
approach that only grudgingly extends "welfare" to the very poor, 
and then only on condition that virtually all of the recipient's own 
income and resources are exhausted. Consequently, the effects of 
health care policies on families now remain very harsh, despite 
recent· ameliorative efforts.114 Health care providers, for their 
part, no doubt wish that costs were lower, but price decisions are 
heavily governed by their interests in "appropriate" compensation 
for staff, delivery of what they regard as good medical care, and 

113. See, e.g., Stone, supra note 101, at 620. 
114. See supra note 107 (discussing mitigating effect of Medicare Catastrophic Care 

Act of 1988). 
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perhaps also by considerations of prestige associated with ce,rtain 
kinds of facilities, equipment, or services. Tax policy is govemed 
by the need to generate income and by decisions to assist compet
ing taxpayer groups who are far more politically visible than 
families. 

The focus proposed here requires a different approach, which 
examines the effects on family choice of policies adopted by each, 
and also by all, of the agencies whose practices profoundly affect 
family life. Moreover, this reconsideration should directly address 
ethical and economic questions of the sorts already suggested, 
which are likely to arise only secondarily when the focus is on the 
functioning of institutions rather than on their effects on families. 

Take, for example, the scope of care available to the elderly: 
How much medical care and what kind of care will we provide to 
the elderly? Placing responsibility for the care of the elderly on 
family members, as family responsibility laws undertake, tends to 
obscure or at least minimize the importance of this issue. If the 
duty belongs with the children of disabled parents, the easy 
conclusion is that we expect children to do their duty. We have, on 
this approach, no need to consider closely the extent and implica
tions of that duty. 

There are, however, distributive questions that should not be 
ignored. One of the implications of placing responsibility for the 
medical care of the elderly on family members is that the avail
ability of medical care will depend greatly on family wealth rather 
than some other basis, such as degree of need or relative impor
tance of the care provided. This proposition is, of course, highly 
controversial generally and with regard to health care specifically. 
That issue· is far more likely to be examined carefully when our 
focU8 is on the responsibility of the health care system and the 
government, rather than on ~ general duty of family members. 

Similarly, a narrow focus on family obligations masks issues 
of the provision of medical care. Whether certain services should 
be'provided regardless of the probable desites of the patient and 
the 'known desires of the relatives is the most obvious of these 
questions. A related, but less obvious and sympathetic question, 
is whether all forms of treatment considered appropriate by law 
and medical practice are more important than, for example, 
providing a college'education for one's children or reserving funds 
for one's own old age. 
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In effect, family responsibility laws do answer these questions 
by implication: the appropriateness of treatment is a medical 
'question which, once decided, answers all of the other questions. 
These decisions are made en passante But they are genuinely 
important and difficult questions which deserve careful consider
ation. Because a family responsibility rule is directed to one set of 
family members, however, the desirability ofthese and the myriad 
other distributive choices facing particular families will not receive 
direct consideration. 

Our primary concern has been with decisions obviously falling 
within the concern of health care institutions. Refocusing must, 
however, recognize that, choices by families are affected not only 
by other social inst~utions but by a number of such institutions. 
TO, tak,e one exam;, we have already seen that the level 0,f cost 
associated with ca for disabled relatives is affected by the tax 
treatment of pa ents as well as by health care charges.11ft 

Accordingly, exami~ation of the relationship between tax policy 
and family 'contribqtions to the care of relatives must be part, of 
any inquiry that takes family responsibility seriously. 

This examina~on might include ethical issues arising from 
decisions to penni~ resource distributions favoring members of 
one's own family, 0* the one hand, ,and by cultural values urging 
members of a family to care for their relatives, on the other. If, as 
an ethical matter, tIle elderly disabled should have equal access to 
medical care, tax advantages for family contributions to such care 
would, not be sensible. I~ on the other hand, such contributions 
should be approved or even encouraged, some tax advantage is not 
only defensible but desirable. , 

Examination of tax policy regarding medical care of family 
members might also consider the alternate uses to which families 
might put any tax advantage provided for care ofelderly members, 
including educational expenses for other family members or 
purchase of insurance for their own seniority. We have already 
observed. that care of parents is only one set of family-related 
expenses for adult children. Tax laws sensitive to family choices 
might, therefore, offset costs directed to one legitimate family 

115. See supra text accompanying notes 110-11 (discussing tax treatment of health 
care payments). 
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purpose with deductions or credits for other important family 
purposes. 

VI. CONCLUSION 

This is not the place to examine all of the bodies of law that 
should be considered even in connection with the transfers 
described above. My concern is with the way in which responsibili
ty is understood and expressed. 

I have only meant to suggest that a candid and responsible 
approach to family support should accept as inevitable that this 
undertaking will be shared and seek to distribute aspects of that 
undertaking consciously, fairly, and with an appreciation of the 
likely effects of decisions in one domain on those in others. The 
issue of family obligation is a complex·question of social policy 
requiring a far broader frame ofreference than family responsibili
ty law requires or even permits. 



The Problem of Proxies with Interests of Their Own: 
Toward a Better Theory of Proxy Decisions· 

John Hardwig·· 

A seventy-eight-year-old, married woman with progres
sive Alzheimer's disease was' admitted to a local-hospital with 
pneumonia and other medical problems. She recognized no 
one and had been incontinent for about a year. ,Despite 
aggressive treatment, the pneumonia failed .to resolve, and it 
seemed increasiI)gly likely that,·thi,.·admission was to.be for 
terminal care. The patient's husb~d (who had been- taking 
care of her in their home) began ,requesting that the doctors 
be less aggressive in her treatment and, as the days wo~on, 
h~ became more and more insistent that th~y scale back their 
aggressive care. The physicians were rel.~ctant to' do so, due, 
to the small but real chance that the patient could survive to 
discharge. But her husband was her only remaining family, so 
he was the logical proxy decision maker. Multiple conferences 
ensued, and finally a conference with a social worker revealed 
that the husband had recently proposed marriage to the 
couple's housekeeper and she had accepted. 

I. 

Patient autonomy is the cornerstone of our medical ethics. 
Given this commitment to autonomy, proxy decisions will always 

. strike us as problematic; it is always more difficult to ensure that 
the wishes of the patient are embodied in treatment decisions 
when someone else must speak for the patient. And proxy 
decisions are especially disturbing when we fear that the proxy's 
judgment is tainted by his own interests, so that the proxy is 
covertly requesting the treatment he wants the patient to have, 
rather than the treatment the patient would have wanted. This 

• o Copyright 1992, Joumal ofClinical Ethics, Frederick, Maryland. Reprinted with 
permi••ion. This Article has been edited for publication in the Utah Law Review. 

•• Professor of Philosophy and Humanities, East Tennessee State University; 
Professor ofMedical Ethics, James H. Quillen College ofMedicine, East Tennessee State 
University. I wish to thank Eric H. Loewy and especially Mary R. English for many 
helpful comments on this paper. . 
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problem of interested proxies is exacerbated by the fact that we 
seek out proxies who often tum out to have strong interests in the 
treatment of the patient. We do this for two reasons: first, those 
who care deeply for the patient are more likely than others to 
really want the best for the patient; and second, those who are 
close to the patient are generally most knowledgeable about what 
the patient would have wanted. This familiarity allows us to apply 
the "substituted judgment" standard of proxy decision and, given 
a commitment to autonomy, substituted judgment is an ethically 
better basis for proxy decision making than the "reasonable 
person" or "best interest" standard. 

The apparent alternative would be proxy decisions made by 
outsiders--physicians, court appointed guardians, or ethics 
committees. We must learn to recognize that such outsiders also 
have interests oftheir own and that their proxy decisions may also 
be influenced by these interests. But the more common worry 
about outsiders is that they rarely know the patient as well as 
members of the patient's family, and their concern about the 
individual patient does not run nearly as deep. Proxies who are 
members ofthe patient's family have a difficult time ignoring their 
own interests in treatment decisions precisely because 
they-unlike outsiders-are so intimately involved with the 
patient and have so much at stake. 

Thus, it seems that our theory of proxy decisions has boxed 
us into a catch-22 situation. Knowledgeable about patient wishes 
usually means close, but close almost always means having 
interests of one's own in the case. Disinterested usually means 
distant, and distance usually brings with it less real concern, as 
well as lack of the intimate knowledge required to render a 
reliable substituted judgment. 

1 will urge that the reservations we have about interested 
family members· and their proxy decisions are partly of our own 
making. The accepted theory of proxy decisions is deeply flawed 
and must be recast. Our medical practice is, I believe, often better 
than the conventional theories ofproxy decision making. Nonethe
less, some of our deepest womes about proxy decision makers 
grow out of the morally inappropriate instructions we give them. 

If the current theory about proxy decisions for incompetent 
patients is mistaken, the accepted view of decisions by competent 
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patients will have to be modified as well. I will discuss competent 
patient decision making very briefly at the end of the paper. 

n. 

The husband in this case seems a perfect scoundrel. The 
physicians involved in the case all believed that he should be 
disqualified as a proxy decision maker, due to his obvious conflict 
of interest and his patent inability to ignore his own interests in 
making decisions about his wife's care. There was no reason to 
believe that the patient would have wanted to limit her treatment, 
so the conclusion seemed inescapable that the husband was not 
faithfully discharging his role as proxy decider. 

Both traditional cOdes and contemporary theories of medical 
ethics hold that physicians are obligated to deliver treatment that 
reflects the wishes or the best interests of the patient, l and that 
the incompetence of the patient does nothing to alter this obliga
tion.2 There is similar unanimity about the responsibilities of a 
proxy decision maker. Proxy decision makers are to make the 
treatment decisions that most faithfully reflect the patient's wishes 
or, if those wishes cannot be known, the best interests of the 
patient. Ifthe proxy does not do so, commentators almost uniform
ly recommend that physicians reject the proxy's requests and have 
recourse to an ethics committee or to the courts. 

Despite the impressive consensus of both traditional codes 
and contemporary theories of medical ethics, I was intrigued by 
this case and pressed the attending physician for more details. 

1. See Ludwig Edelstein, The Hippocratic Oath: Text, Translation and Interpretation, 
BULL. HIST. MED. I, 3, 20-24 (Supp. I 1943); The World Medical Association, Declaration 
of GeMlJa, WORLD MED. J. 10, 12 (Supp. 1956); The World Medical Association, 
InternatioTl4l Cotk ofMedical Ethics, 1 WORLD MED. Ass'N BULL. 108, 111 (1949). 

2. See TOM L. BEAUCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIOMEDICAL 
ETHICS 73, 79-82 (3d ed. 1989); ALLEN E. BUCHANAN & DAN W. BROCK, DECIDING FOR 
OTHERS: THE ETHICS OF SURROGATE DECISION MAKING 10 (1989); JAMES F. CHlLDltESS, 
WHO SHOULD DECIDE? PATERNALISM IN HEALTH CARE 102-107 (1982); THE HAsTINGS 
CENTER, GUIDELINES ON THE TERMINATION OF LIFE-SUSTAINING TREATMENT AND THE 
CARE OF THE DYING 18-29 (1987) [hereinafter HAsTINGS CE~R GUIDEUNES]; EDMUND 
D. PElLEGRINO & DAVID C. THOMASMA, FOR THE PATIENTS GooD 3-6 (1988); 1 
PREsIDENT'S COMM'N FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND 
J3IOMEDICAL AND BEHAVIORAL REsEARCH, MAKING HEALTH CARE DECISIONS: A REPORT 
ON THE ETHICAL AND LEGAL IMPUCATIONS OF INFORMED CONSENT IN THE PATIENT
PRACTITIONER RELATIONSHIP 2-6 (1982); ROBERT M. VEATCH, A THEORY OF MEDICAL 
ETHICS 22-26 (1981). 
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''Why is'the husband in such a hurry? Does he hope that his wife 
will·die? But-she is dying anyway. Is he afraid that she might·not 
die?" UNo," the attending 'physician responded, "his womes are 
primarily financial. He is afraid that he'll lose his house and all 
his savings to medical bills before she dies. Since the housekeeper 
has no assets, they will then be left poverty-stricken." 

To some, this' seems even worse: not only has .the husband 
allowed his own interests to ovemde considerations ofwhat is best 
for 'his wife, crass financial considerations are what concern him 
and· he has let those kinds of considerations predominate. If his 
decision is not altogether self-centered, it is only because he is 
concerned about his fiancee's future as well as his own. But 
married men are' not supposed to have fiancees. 

I do not necessarily want to argue that the husband made the 
correct decision. And· I do not .know enough about him to judge his 
character. But I do think his'decision should not be rejected out-of
hand, as patently inappropriate. 

, First, I·do not think that we ,can simply assume that the 
presence of another woman means that he was' insensitive to his 
wife's intere'sts. I know couples who have divorced without losing 
the ability to genuinely care about each other and each other's 
interests. Second, while divorcing a long-standing wife simply 
because she is now demented is difficult-uHow can I abandon her 
at a time when she is so vulnerable?"-remaining married toa 
woman with Alzheimer's-an increasingly· unreachable,foreign 
wife-is difficult, too. His wife's dementia undoubtedly meant 
increasing isolation for him as well as for her. And given that, his 
search for companions~p does not seem unreasonable or morally 
objectionable. Third, the husband also had been the patient's 
primary care giver for years without any prospect of relief or 
improvement. He- probably longed for a chance to spend his few 
remaining years free of the burdens of such care. And, finally, 
supposing the husband to be an adherent of traditional values, he 
would not be able to simply "live with" the housekeeper, nor to 
consider himself no ,longermamed while his wife was still alive, 
nor yet to accept medical care with no intention of ~rying to.pay 
for it.· Perhaps more "liberal" attitudes toward mamage. and the 
payme~t of debts, would'have served his wife better. But perhaps 
not. 
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3. See, e.g., DANIEL CALLAHAN, SETrING LIMITS: MEDICAL GoALS IN AN AGING
 
SOCIETY 133-153 (1987); NORMAN DANIElS, JUST HEALTH CARE 1-18 (1985); ltoger W.
 
Evans, Health Care Technology and the Inevitability ofResourceAlloc~tiQn and Rationing
 
Decisions, 249JAMA 2208, 2208-11 (1983); E. Haavi Morreim, Fiscal Scarcity q,nd the
 
Inevitability ofBedside Budget Balancing, 149 ARCHIVES INTERNAL MED. 1'012, 1012-1015
 
(1989); Lester C. Thurow, Learning to Say "No," 311 NEW ENG. J. MED. 1569, 1569-72
 
(1984); Robert M. Veatch, Justice and the Economics of Terminal Illness, HAsTINGS
 
CENTER REp., AugJSept. 1988, at 34-36.
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it is incumbent upon us to devise an alternative to our present 
system under which .families deliver seventy-five percent of the 
long-tenn care. And until we have such an alternative in place, we 
dare not direct the husband that he must ignore the impact of 
treatment decisions on his own life. For we do not ignore the 
impact ,ofsuch decisions on our lives. Moreover, the burdens ofms 
wife's treatment to him may well outweigh any benefits we might 
be able' to provide for her. 

III. 

There are, of course, many cases like this, in which optimal 
care for a patient will result'in diminished quality of life for those 
close to the patient. This care can be a crushing financial burden, 
depriving other family members of many different goods and 
opportunities. But the burdens are by no means only financial; 
caring for an aging parent with decreasing mental ~apabilitiesor 

a severely retarded child with multiple' medical problems can 
easily become the social and emotional center of a family's 
existence, draining away time and energy from all other facets of 
life. What are we to say about such cases? 

I submit that we must acknowledge that many treatment 
decisions inevitably and dramatically affect the quality of more 
lives than one. This is true for a variety of very different reasons. 
First, people get emotionally involved with one another, and 
whatever affects those I love affects me too. Second, people live 
together, and important changes in one member of a living unit 
will usually have ramifications for all the others as well. Third, 
the f~ily is still a financial unit in our culture, and treatment 
decisions often carry important financial implications that can 
radically limit the life plans of the rest of the family. Fourth, 
marriage and the family are also legal relationships, and one's 
legal status hinges on the life or death of other members. of the 
family. 

Finally, treatment decisions have an important impact on the 
lives of others because we are still, to some extent, loyal to one 
another. Most ofus still do not believe that family and friendships 
are to be dissolved whenever their continued existence threatens 
one's quality of life. I kno~ of a man who left his wife the day 
after she learned that she had cancer because living with a cancer
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stricken woman was no part ofhis vision of the good life. But most 
of us are unable or unwilling to disentangle ourselves and our 
lives from others as soon as continuing involvement threatens the 
quality of our own lives. 

This loyalty is undoubtedly a good thing; without it we would 
have alliances for better but not for worse, in health but not in 
sickness, and until death appears on the horizon. It is a good thing 
even though it sometimes brings about one of the really poignant 
ironies of human existence; sometimes it is precisely this loyalty 
which gives rise to insoluble and very basic conflicts ofinterest, as 
measures to promote the quality ofone life undermine the quality 
ofothers. If the husband in the case we have been considering had 
simply divorced his wife when she was diagnosed as having 
Alzheimer's, she would have died 'utterly alone. As such, only her 
own interests would have been relevant to her treatment. Her 
husband's loyalty-impure though it may have been-has 
undoubtedly made her life with Alzheimer's much better for her. 
But it also makes her treatment not simply her own. 

Now, if medical treatment decisions will often dramatically 
affect the lives of more than one, I submit that we cannot morally 
disregard the impact of those decisions on all lives except the 
patient's. Nor can we justify making the interests of the patient 
predominant by claiming that medical interests should always 
take precedence over other interests. Life and health are impor
tant goods in the lives of almost everyone. Consequently, health
related considerations are often important enough to override the 
interests of family members in treatment decisions, but not 
always. Although persons become "patients" in medical settings 
and medical settings are organized around issues of life and 
health, we must bear in mind that even life or death is not always 
the most important consideration. We must beware the power of 
the medical context to subordinate all other interests to medical 
interests, for non-medical interests of non-patients sometimes 
morally ought to take precedence over medical interests of 
patients. 

Because medical treatment decisions often deeply affect more 
lives than one, proxy decision makers must consider the ramifica
tions of treatment decisions on all those who will be importantly 
affected, including themselves. Everyone with important interests 
at stake has a morally legitimate claim to consideration; no one's 
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interests can be ignored or left out of consideration. And this 
means nothing less than that the morally best treatment in many 
cases will not be the treatment that is best for the patient. 

An exclusively patient-centered ethics must be abandoned. It 
must be abandoned, not only-as is now often aclmowledged
-because of scarce medical resources and society's limited ability 
to meet virtually unlimited demands for medical treatment. It 
must be abandoned, as well, because it is patently unfair to the 
families of patients. And if this is correct, the current theory of 
proxy decisions must be rejected in favor of an ethics that 
attempts to harmonize and balance the interests of friends and 
family whose lives will be deeply affected by the patient's treat
ment.4 

IV. 

There is a second, related point. Arguably, there is a pre
sumption that substituted judgment is the morally appropriate 
standard for a proxy decision maker. But this can be no more than 
a presumption and it can be overridden whenever various treat
ment options will affect the lives of the patient's family. In fact, 
substituted judgment is the appropriate standard for proxy 
decision making in only two special (though not uncommon) 
situations: first, when the treatment decision will affect only the 
patient, or second, when the patient's judgment would have duly 

4. There are a few scattered referencefil which acknowledge that the interests of the 
patient's family may be considered. At one point, the President's Commission states that 
"[t]he impact of a decision on an incapacitated patient's loved ones may be taken into 
account." PRESIDENT'S COMM'N FOR THE STUDY OF ETHICAL PROBS. IN MED. AND BIOMED. 
AND BEHAVIORAL REs., DECIDING TO FOREGO LIFE-SUSTAINING TREATMENT 135-36 (1983) 
[hereinafter PREsIDENT's COMM'N REPORT]. The HAsTINGS CENTER GUIDELINES, supra 
note 2, counsels consideration of the benefits and burdens to "the patient's family and 
concerned friends," but only in the special case of patients with irreversible loss of 
consciousness.ld. at 29. Buchanan and Brock devote one page of their impressive work, 
Deciding for Others, to the "limits 'on the burdens it is reasonable to expect family 
members to bear." BUCHANAN & BROCK, supra note 2, at 208. But these are only isolated 
passages in large, systematic works and they do not inform the over-all theory developed 
in these works.' The discussion of neonatal care is the only place I know where the 
interests ofmembers of the patient's family have received systematic attention. See, e.g., 
Carson Strong, The Neonatologist's Duty to Patients and Parents, HAsTlNGSCENTER REp., 
Aug. 1984, at 10. The fact that many ethicists seem willing to consider family interests 
in the case of newborns but not in the case of older patients suggests that we may not 
really consider newborns to be full-fledged persons. 
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reflected the interests of others whose lives will be affected. In 
other situations, proxy deciders should make. decisions that may 
be at odds with the known wishes ofa formerly competent patient. 

Consider again the case with which this paper began. I did 
not know the patient, and I have no idea what kind of a person 
she used to be. Let us, then, consider two, rather extreme 
hypotheses about her character. On one hand, suppose that the 
patient had been a very selfish, domineering woman who, 
throughout their marriage, had always been willing to sacrifice her 
husband's interests to her own. If80, we can reliably infer that she 
would now have ignored her husband's interests again, perhaps 
even ridden roughshod over them, if she could have gotten 
something she wanted by doing so. Therefore, we can conclude 
that she would have demanded all the medical treatment avail
able, regardless of costs to him. We can even imagine that she 
would have relished her continuing power over him and her ability 
to continue to extract sacrifices from him. Obviously, her husband 
would know these facts about her. The substituted judgment 
standard of proxy decisions would have us conclude that if that is 
the kind of woman she was, this would increase her husband's 
obligation to make additional sacrifices of his interests to hers. 

Suppose, on the other hand, that this woman had always 
been a generous, considerate, unselfish woman; deeply sensitive to 
the interests of her husband and always ready to put his needs 
before her own. If that is the kind of woman she was, the theory 
of substituted judgment allows-strietly speaking, even obli
gates-her husband to sacrifice her interests once again by now 
demanding minimal care for her. After all, he knows that is what 
she would have done, had she been competent to make the 
decision. Even if he wanted to give her the very best treatment as 
an expression oflove or gratitude for her concern for him through
out their lives, substituted judgment would require that he ignore 
those desires. That is what he wants for her, not what she would 
have chosen for herself. 

But surely that is exactly wrong. The theory of substituted 
judgment has it backwards. Loving, giving, generous people 
deserve to be generously cared for when they can no longer make 
decisions for themselves, even if they would not have been 
generous with themselves. And what do selfish, domineering, 
tyrannical people deserve? The answer to that question depends 
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on your ethical theory. Perhaps neglect, maybe even retribution, 
are justified or at least excusable. Perhaps tyrannical behavior 
releases the family from any special obligation to care for the now 
incompetent tyrant. But unless you believe that good people 
should not be rewarded for their virtues, you will agree that 
caring, giving individuals deserve better care than domineering, 
self-centered individuals. 

Where did we go wrong? What led us to widespread accep
tance of the theory of substituted judgment? The major mistake 
was the one we have been considering-the mistake of believing 
that medical treatment affects only the life of the patient, or that 
its impact on other lives should be ignored. If the patient's 
interests are the only ones that ought to shape treatment deci
sions, those interests are best defined by the patient's point of 
view. Proxy deciders are,· then, obligated to replicate that point of 
view insofar as possible. But most decisions we make affect the 
lives of others-that is the· main reason there is a body of ethics 
in the first place. And the present incompetence of a patient 
should not obligate others to perpetuate the patient's former 
selfish ways. 

It would, of course, be possible to modify and defend the 
doctrine of substituted judgment by reinterpreting the concept of 
autonomy.II Patient autonomy is, after all, the main reason we 
embrace substituted judgment, and we usually define patient 
autonomy as "what the patient would have wanted." But if we 
were to work instead with a truly Kantian notion ofautonomy, we 
would arrive at a very different theory of substituted judgment. 
For Kant would insist that a domineering, selfish person would 
acknowledge that she deserves less generous care when she 
becomes incompetent than a more caring, giving person deserves. 
While she might not actually elect less generous care if she were 
able to choose for herself, the moral judge within her would 
recognize that she deserves less care from others due to the way 
she has treated them. 

On Kant's view, then, the treatment she would choose for 
herself is not the appropriate standard of autonomy. Rather, her 
judgment about what is fair or what she now deserves would be 
the true meaning of autonomy. Kant would insist that the selfish, 

S. lowe thia point to an anonymou8 referee. 



813 No.3] PROXY DECISIONS 

domineering ways of an individual are all heteronomous, despite 
the fact that the person consistently chose them. He would further 
insist that a request for medical care that requires inordinate 
sacrifices from one's family is also heteronomous, even if the 
patient would have wanted that. This interpretation of autonomy 
and substituted judgment are clearly very different from the 
standard interpretation in medical ethics. 

Barring a radical rethinking ofthe very concepts ofautonomy 
and substituted judgment, the doctrine of substituted judgment 
must be rejected. At the very least, our standard view ofsubstitut
edjudgment must be replaced with a theory in which the interests 
ofthe incompetent are constrained by what is morally appropriate, 
whether or not the patient would have so constrained herself. 
Often, the patient would have been sensitive to the interests ofthe 
rest of the family, but not always. In any case, the interests of 
other members of the family are not relevant to proxy decisions 
because the patient would have considered them as part of her 
own interests, they are relevant whether or not the patient would 
have considered them.6 It is simply not the regard of the patient 
for the interests of her family that give those interests moral 
standing. No patient, competent or incompetent, deserves more 
than a fair, equitable consideration of the interests of all 
concerned. Fairness to all includes, I would add, fairness to the 
patient herself in light of the life she has lived and especially the 
way she has treated the members of her family. 

The theory of proxy decision making must be rebuilt. While 
proxy deciders must guard against undue consideration of their 
own interests, undue consideration of the patient's interests is 
likewise to be avoided. Proxy deciders have been given the wrong 
instructions. Instead oftelling them that they must attempt to put 
themselves into the shoes of the incompetent patient and decide 
as she would have decided, we must tell them that the incompe

6. Thus, I am in substantial disagreement with even that one paragraph from the 
PREsIDENT'S COMM'N REPORT, supra note 4, at 135-36, which goes farthest tOward 
80mething like the position I embrace. The Presuunt's Commission &porl would allow 
proxiel to consider the interest. of family members only if there is substantial evidence 
that the patient would have considered the family members' interests~ [d. But in my 
view, this is not the reason that the interest. of the members of the patient's family are 
relevant. If the patient was a selfish, inconsiderate person, this does not mean that the 
interelte of her family somehow become morally illegitimate or irrelevant. 
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tent patient's wishes are the best way to define her interests, but 
what she would have wanted for herselfmust be balanced against 
considerations of fairness to all members of the family. 

v. 

Fundamental changes in the theory of proxy decisions will 
need to be created and defended, and a view such as mine faces a 
host ofimportant questions. I cannot develop an alternative theory 
in this paper; indeed, I cannot even fully answer the most pressing 
questions about an alternative. Here, I can only provide sugges
tions about the way I would try to approach four of the most 
immediate questions about the theory· of proxy decisions I would 
advocate. 

(1) Proxy deciders must, as I have said, avoid undue consider
ation of either their own interests or the interests of the patient. 
But how is "undue consideration" to be defined? A full answer to 
this question would require an account of the family and of the 
ethics of the family. We can begin, however, by noting that, prima 
facie, equal interests deserve equal consideration. But what 
defines "equal interest?" Norman Daniels has developed the 
concept of a "normal opportunity range" for the purpose of 
allocating resources to different individuals and different age 
groupS.7 Perhaps this concept could be extended to problems of 
fairness within families by asking how different treatment options 
will affect the "opportunity range" of the various members of the 
family. If so, "undue consideration" could be partially defined as a 
bias in favor of an interest that affects someone's opportunity 
range in a smaller way over an interest that affects another's 
opportunity range in a greater way. 

But even if this suggestion about the "opportunity range" 
could be worked out, it would represent only one dimension of an 
adequate account of "undue consideration." Another dimension 
would be fairness to competent and formerly competent members 
of the family in light of the way they have lived and treated each 
other. 

(2) Whose interests are to be considered? For example, what 
about the interests of family members who do not care for the 

7. DANIELS, tlupra note S, at 36-42. 
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patient or who have long been hostile to the patient? Lack of 
concern for the patient and even hostility toward the patient do 
not, on my view, exclude family members from consideration. Such 
family members still may have important interests at stake. 
Moreover, we must not assume that the neglect or hostility is not 
merited. Family members' neglect or hostility toward the patient 
might, however, diminish the weight we should give their 
interests. 

What of the interests of close friends or companions who are 
not members of the family? "Family," as I intend this concept, is 
not restricted to blood or marital relationships. Close friends, 
companions, unmarried lovers-all of these relationships may 
entitle persons to consideration in treatment decisions. Those who 
are distant-neither emotionally involved with the patient nor 
related by blood or marriage-will almost never have strong 
enough interests in the treatment ofa patient to warrant consider
ation. (Health care professionals may have strong interests, but 
they have special professional obligations to ignore their own 
interests and are usually well compensated for doing so.) I see no 
principled way to exclude consideration of anyone whose interests 
will be importantly affected by a treatment decision. 

(3) Would not any theory like the one I propose result in 
unfair treatment of incompetent patients? After all, we do not 
require that competent patients consider the interests of their 
families when making treatment decisions. And if competent 
patients can ignore their families, does not fairness require that 
we permit incompetent patients to do so as well? I have argued 
elsewhere that if we want to insist on patient autonomy, we must 
insist that patients have obligations, as well as rights.8 In many 
cases, it is irresponsible and wrong for competent patients to make 
self-centered or exclusively self-regarding treatment decisions. It 
is often wrong for a competent patient to consider only which 
treatment she wants for herself. We must, then, start trying to 
figure out what to do when patients abuse their autonomy-when 
they disregard the impact of their treatment decisions on the lives 
of others. Sometimes, no doubt, we should seek to find ways to 

8. John Hardwig, What About the Family?, 20 HAsTINGS CENTER REP., MarJApr. 
1990, at 5, 8-9. 
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prevent patients from abusing their autonomy at too great a cost 
to their families. 

Still, competent patients are almost always pennitted to 
ignore the interests of their family members, even if it is wrong to 
ignore them. We do not force them to consider the impacts of their 
decisions on others, nor do we disallow their decisions if they fail 
to do so. How, then, can it be fair to incompetent patients to 
develop a theory of proxy decisions that will, in effect, hold- them 
to a more stringent moral standard by requiring them to accept 
treatment decisions made in light of their families' interests? The 
answer to this question is that there are many things that we are 
at liberty to do, but only so long as we do not need an agent to 
help us accomplish them. Ifwe can ~le our own taxes, we maybe 
able to cheat in ways that a responsible tax advisor would refuse 
to do. We may get away with shoddy deals that an ethical lawyer 
would not be a party to. Thus, the greater freedom of competent 
patients is only a special case of the generally greater freedom of 
action when no assistance of an agent is required. 

(4) What about the legal difficulties of an altemative'view of 
proxy decision making? They are considerable; it is presently 
illegal to make proxy decisions in the way I think is morally 
appropriate. The courts that have become involved in proxy 
decisions have almost all opted for exclusively patient-centered 
standards. I do not have the expertise needed to address the legal 
issues my view raises. My purpose here is to challenge the faulty 
moral foundations which undergird present legal practice. 

It is possible that family law could provide a model for a 
revised legal standard of proxy decision making. Family law 
recognizes the legitima~y of proxy decisions-for children, for 
example-that are not always in the best interest of the person 
represented by the proxy. It must, if only because there are many , 
cases in which the interests of one child will conflict with those of 
others. Nor does family law require parents to ignore their own 
interests in deciding for a child; instead, it defines standards of 
minimum acceptable care, with the hope that most families will do 
better than these minimum standards. Perhaps we should 
similarly separate the legal from the moral standard for proxy 
decisions. If no abuse or neglect is involved, the legal standard is 
met, though that may be less than morality requires of a proxy 
decision maker. 
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VI. 

All these issues-about undue consideration. about eligible 
interests. about fairness between competent and incompetent 
patients. about the law of proxy decisions-may seem very 
complex. I do not believe they are unnecessarily complicated. 
Many important decisions within families are very complicated. In 
medical ethics. we have simplified our task by working with an 
artificially over-simplified vision of the interests and decisions of 
families iri medical treatment. So. if my critique of the present 
theory of proxy decisions is correct. we all-medical ethicists. 
reflective health care practitioners. legal theorists. and law
yers-have a lot ofhard work to do. The change I propose is basic. 
80 the revisions required will be substantial. 

I close now with a word of caution and a word of encourage
ment. The word of caution: We must recognize that even the 
necessary revisions in our moral and legal theories of proxy 
decisions would not resolve all the problems of proxy decisions. 
Proxy deciders with interests that conflict with those ofthe patient 
do face serious moral difficulties and very real temptations to give 
undue weight to their own interests. Although the concepts ofboth 
"overtreatment" and "undertreatment" will have to be redefined in 
light of the considerations I have been advancing. pressures from 
proxies for inappropriate treatment will remain. I do not wish to 
minimize these difficulties in any way. 

But we should not give proxies the morally erroneous belief 
that their own interests are irrelevant. then censure them for 
allowing their interests to "creep in" to their decisions. Instead. we 
must deal forthrightly with the very real difficulties arising from 
interested proxy decisions. by making these interests conscious. 
explicit. and legitimate. Then we must provide guidance and 
support for those caught in the moral crucible of proxy decisions. 
Not only would this approach be ethically sounder. it would 
decrease the number of inappropriate proxy decisions. 

Finally. an encouraging word. The Alzheime~s case that I 
have cited notwithstanding. the practice ofmedicine is often better 
than our ethical theories have been. It has generally not been so 
insensitive to the interests of family members as our theories 
would ask that it be. Indeed. much of what now goes on in 
intensive care nurseries. pediatrician·s offices. intensiv~ care units. 
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and long-tenn care facilities makes ethical sense only on the 
assumption that fairness to the interests of the other members of 
the family is morally required. To mention only the most obvious 
case, I have never seen a discussion about institutional versus 
home care for an incompetent patient that did not attempt to 
address the interests of those who would have to care for the 
patient, as well as the interests of the patient. 

Nevertheless, current ethical theory and traditional codes of 
medical ethics can neither help nor supporthealth care profession
alsandproxies struggling to balance the patient's_ interests with 
those of the proxy and other family members. Indeed, our present 
ethical theory can only condemn as unethical any weight given the 
interests of the family. Thus, our ethical theory forces us to 
misdescribe decisions about institutionalization in tenns of what 
is physically or psychologically possible for the family, rather than 
in tenns of what is or is not too much to ask of them. If we were 
to acknowledge the moral relevance andlegitimacy of the family's 
interests, we would be able to understand why many treatment 
decisions now being made make sense and are not unethical. We 
would then be in a position to develop an ethical theory that would 
guide health care providers and proxies in the throes ofexcruciat
ing moral decisions. 



Bioethics and the Family: 
The Cautionary View from Family Law· 

Carl E. Schneider·· 

I. INTRODUCTION 

For many years, the field of bioethics· has been specially 
concerned with how the authority to make medical decisions 
should be allocated between doctor and· patient. Today. the 
patient's power-indeed, the patient's right-is widely acknowl
edged, at least in principle. But this development can. hardly be 
the last word in our thinking about how medical decisions should 
be made. For one thing, sometimes patientS cannot speak for 
themselves. For another, patients make· medical decisions in 
contexts that significantly include more participants than justthe 
patient and doctor. Now, as this conference demonstrates, 
bioethics is beginning to ask what role the patient's family should 
play in making medical decisions. 

In addition, bioethics has in recent years increasingly been 
required to address another kind· of problem: How should we 
resolve the ethical dilemmas associated with matters of reproduc
tion-particularly novel means of reproduction, like in vitro 
fertilization and surrogate motherhood? As the technical capacities 
ofmedicine have expanded, these bioethical questions have raised 

• C Copyright 1992, Carl E. Schneider. . 
•• Professor ofLaw, University ofMichigan. This Article is a somewhat altered ver· 

sion ofa paper presented at the University ofUtah College ofLaw and Utah Law Review 
Symposium on Ethics, Bioethics, and Family Law. An earlier incarnation of that paper 
was presented at a conference at the Hastings Center on the Family and Bioethics. I am 
grateful to the conferees at both the University and the Hastings Center for their helpful 
comments and to both institutions for providing an atmosphere so admirably conducive 
to the rational discussion of controversial questions. Finally, I am glad to thank my 
colleague Patricia D. White for her insightful responses to an earlier draft of this 
manuscript. 

For the reasons described in Richard A. Posner, Goodbye to the Bluebook, 53 U Chi 
L Rev 1343 (1986), I will adhere to The Univertlity ofChicOllo Manual ofLegal Citation 
(Lawyers Co-Op, 1989). As a great man once said, "Faites simple." I am enthusiastically 
grateful to the editorS of the Utah Law Review for the uncommonly generous way in 
which they have accommodated my wish to strike a blow for freedom from the 
formalisms and fatuities-no, the inanities and insanities-of The Bluebook. 
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pressing and puzzling issues about what a family is and how it 
should and should not be created. 

In short, bioethics today confronts ultimate and essential 
questions about the ethical and social bases offamily lif~. My task 
here is to ask what bioethics might learn about these troubling 
questions from the experience of another field which has wrestled 
with them for centuries-family law.' I have a second task as well. 
This is, after all, a symposium on family law, and 1 hope that I 
might make myself useful to that field by providing. in brief form 
and- with concrete illustrations a taxonomy and survey of'some of 
family law's basic conceptual approaches. 

Family law ought to have something to say to bioethics about 
these problems. To begin with,many bioethical issues directly 
concern family law. For instance, family law seeks to regulate t~e 

situation in which children are created and given families. Many 
other bioethical issues deal with matters-like decisions about 
medical care-that impinge on family life and .that family law has 
thus been interested in. More generally, family law has long 
experience with a multitude of ethical problems involving the 
relations between and the regulation of family members. Family 
law therefore should have developed vocabularies a~d approaches 
that could illuminate bioethical problems. 

At the very least, we might expect family law to offer 
bioethics some concept of the family. Family law ought 19 have 
developed some definition of "family," since it needs to know what 
it is about a grouping of people that makes a grouping a family. 
It ought also to have reached some understanding about what the 
moral and social relationships of family members are, so that it 
can know what claims they may make on each other and what 
duties they owe each other. Such a conception of the family is 
surely crucial to both major branches of bioethics, 'since they deal 
precisely with the creation offamilies and often with the responsi
bilities of family members. 

My paper will be divided into several sections, each devoted 
to a particular conceptual approach to the.problems of family law. 
Each section will describe the approach, briefly evaluate its 
current status in family law, and then ask what usefulness the 
approach might have for bioethical problems. mtimately I will 

820
 



No.3] BIOETHICS AND THE FAMILY 821 

argue that family law offers no vocabulary or approach that can 
directly ~d.readily be adopted in analyzing bioethical issues. This 
conclusion should not be surprising. Family law is law operating 
at its outer limits, .trying to govern the most ungovernable of 
,human relationships, seeking to understand. the most mysterious 
and controversial aspects of social life.1 

Yet allthis.does not mean that bioethics can learn nothing by 
looking at family law. On the contrary, there is much to be gained 
by looking at the reasons for family law's conceptual limits and< 

practical constraints; for those reasons reveal something about the 
claims, conflicts, and contradictions that make bioethical questions 
so painful and contemporary family law so problematic. 

II. MORAL DISCOURSE 

By definition, bioethical problems raise moral issves. What 
kind ofdiscourse about moral issues does family law use and how 
might that discourse be recruited to ~eal with bioethical issues? 
Until recently, we might plausibly have tried to answer that 
question, since over the preceding century family law had 
developed a tolerably clear definition of the family and a reason
ably coherent body of beliefs about the relations among family 
members and the purposes offamily life. That definition and those 
beliefs had a fairly well understood moral basis, ~hey were 
articulated in moral, terms, and they required courts to analyze 
many individual cases at least partly in moral language. In the 
last two or three decades, however, family law has increasingly 
eschewed moral discourse. That is, there has been (with some 
exceptions) growing reluctance to have the law serve expressly 
moral goals, to articulate legal principles in moral tenn., and to 
have courts analyze problems in moral language. Simultaneously, 
many moral decisions' have been transferred from the law to the 

1. For an investigation of these features of family law, see Carl E. Schneider, TJ&. 
Ned Step: Definition, (kMralization, and Theory in American Family Law, 18 U Web 
J L Ref 1039 (1985). 
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peOple the law once sought to regulate.2 No-fault divorce exempli
fies this. 'trend: 

lBlefore' no-fault ~vorce, a court discussed a petition for 
divorc;e in ,moral terms; after no-faul~ divorce, such. petition 
did not have to be discuseed iJ:l moral terms. Before. no.fault, 
divo~e,the. l.w stated a view of the moral prereq1Usites to 
divorce; after no-fault divorce, the law is best seen 88 stating 
no view QD.the subject. Before no-fault divorce, the law 
retained for itself much of the responsibility fo~ the monil . 
choice whether to divorCe; after no:"fault, most ofthat responsi
bility ~as trwferred, to the husband and wife.3 

The waning of moral discourse in family law ~as a number 
of causes, including the doctrine of family autonomy,· the tradi
tion of liberal indiVidualism, a series of modem upheavals in 
moral' beliefs, ,the" constitutionalization 'of family law, and the 
medicalization--especially the "psychologization"-ofsocial issues. 
But'severalofthe trend's most central causes can be summarized 
by the phraSe "the standards problem." An important justification 
for the doctrine of family autonomy has long, been that people 
disagree abOut how families ~ught to be organized and run 'and 
that thosedisagTeement,s often reduce to unre801vable disputes 
over unverifiable beliefs. -Americans have grown i~creasingly 

sensitive to cultural and individual variations in views on these 
subjects and have increasingly felt that society should riot impose 
its standards -on people, particularly where those standards affect 
people's intimate relations. For all these reasons, it is increasingly 
felt that standards for governing family relations cannot and 
should not be written. . 

2. For a full statement of this hypothesis, see Carl E. Schneider, Moral Discourse 
and the TransforlnQ,tion ofAmencon Family LaW, 83 Mich L Rev 1803 (1985). In that 
Article, as here, I argue only that the developments I describe are a trend, not a fully 
accomplished fact. For a (partial) normative evaluation of the trend, see Carl E. 
Schneider, RethinJeingAlimony: Marital Decisions and Moral Diacourse, 1991BYUL Rev 
197, 233-57. For characteriatically thoughtful comments on the trend, see Lee E. 
Teitelbaum, Moral DiscourN ond Family Law, 84 Mich L Rev 430 (1985). 

3. Schneider, ,83 Mieh L Rev at 1810 (cited in note 2). 
4. This ia the standard principle offamily law that the state ought wherever possible 

to refrainfrom~interveninl"in the family. For a discussion ofwhat "interVention" might 
mean, see Schneider, 1991 BYU L REv at 23543 (cited in note 2). 
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~ 'What consequences do the diminution in moral discourse and 
the standards problem which partly underlies it have for family 
law's usefulness to bioethics? One consequence has been that a 
plausible. (if' not always optimal) means of resolvingsuch'·ques
tions-directly addressing the moral issue' presented < by the 
bioethical issue-is made less'attractive or is even foreclosed. Roe 
v. Wade· exemplifies 'this point in two .ways~ First, ROe's holding 
largely removed from the law's purview the issue of the morality 
of abOr:tion in gener~l and of any individual's abortion in, particu
lar. Seconc:l, the opinion's reasoning expressly sought to ~~ch a 
conclusion without discussing the morality of.aboI.iion. Less 
dramatically, the diminution in moral discourse and the standards 
problem have meant that family .law's cupboard is increasingly 
bare ofmoral concepts ofthe family that might inform discussions 
of suchbioethical dilemmas as surrog~te-motheragreements and 
of the. role fanlilies should play in making medical .decitJions, for 
their incompetent_ members.5 There 41 in· fact some evidence that 
courts directly. confronting bioethical problems have. sought to .do 
so. without embarking ,on moral inq~es~ As Allen Buch~an 
notes, for instance, "From Quinlan on, the .courts. have ~~mpted 

to avoid the. fundaJ]lental, philosophic;:al and' constitutional iss~s 

raised by the task of developing a more adequate con~p~ of the ' 
person and hence of the death of.a person."e ' 

For us, however, the most mo~~ntous C9ns,equence·of thE! 
trend away from moral discourse in the law,and of the unremit
ting prominence of the standards problem has ,been that ~he.law 
is. more and., more driven to find, ways around the standards 
problem. That is, the law has increasingly had to ask, ifwe cannot 
directly address the moral aspects of the issues ,we face, wha~ 
other ways can we find of analyzing and resolving them? The rest 
'of this paper will examine some of the leading alternatives. 

5. It is worth observing that there are institutional differences in the willingness to 
engage in moral discourse. Such discourse ia likelieatto occur in legialatures, partly 
because the need to write statutes and preuure from constituents and interest groupe 
often bring moral issues to the fore. 

8. Allen E. Buchanan, Tlul Limits of Proxy Decision-Mailing" in Rolf Sartorius, ed, 
Palernclism 153 (U Minn Press, 1983). 
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ITI. THE PROTECTIVE FuNCTION 

One way out of :the dilemmas· caused by the diminution of 
moral discourse and by the·standards problem has been· to justify 
governmental action ·in terms .of one of family law's .·least contro
versial enterprises---the protective· function. That' function 
effectuates the law's duty to protectci~izen8 against the various 
harms that ·might befall them, and particularly to protect them 
from injuries done them by other citizens.7 Moral discourse in 
family law.is presently ·strongest·· and the standards problem is 
presently weakest iri·thoseareas where it can be said that the law 
is protecting·someone who cannot-protect himself, who is.helpless 
against· a more powerful person.· Thus some of the topics in family 
law most often discussed today in moral tenns are. spouse abuse, 
child abuse, and child support. In other words,· the protective 
function can sometimes seem uncontroversial enough or pressing 
enough to escape some of the strictures of the .standards problem. 

Family law's protective function might seem to offer useful 
approaches at least to some bioethical problems. Th~ it is 
sometimes said that surrogate-mother contracts ought to be 
prohibited in the interest of protecting surrogates from the pains 
of having to -give up a child who is (often) genetically theirs and 
(always) gestationally theirs. And thus it is sometimes suggested 
that the ability of parents to refuse medical treatment for their 
defective newborn infants ought to be supervised and superseded 
in order to protect those infants. 

But the- protective function is subject to (at least) four generic 
problems which, in bioethics as in family law, will often prove 
disabling. The first is that protection easily degenerates into 
paternalism: It will often-seem improper to protect people who do 
not want protection or who even actively resist it. It was this fear, 
for example, that in important part motivated Justice Brennan's 
dissent in Cruzan v. Director, Missouri Department ofHealth.8 He 

7. For an extended treatment of the protective function, see Carl E. Schneider, 
Family ~w: Case. and Materials (West. forthcoming 1993). 

8. 68 USLW 4916 (1990). Nancy Cruzan was a young woman who had fallen into a 
persiatentvegetative state after an automobile accident. Her parents sought to have the , 
hospital in which she lay discontinue her food and water. A Missouri statute, however, 
required anyone asking that food and water be withheld from a patient in a -~rsistent 

vegetative state show by clear and convincing evidence that that withdrawal wae what 
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argued that the state was protecting Nancy Cruzan's life, but that 
she found that life a burden, wished to end it, and was entitled to 
do SO.9 Similarly, a blanket prohibition of sUITOgate-mother 
contracts could be justified as protecting women from the misery 
of losing children they had borne and wished to keep. But such a 
prohibition would be regarded by many prospective surrogates as 
an undue interference with their liberty and an inaccurate 
reflection on their ability to make decisions for themselves. 

A second generic problem of the protective function is that it 
will not always be clear what "protection" in a given case means. 
Was Nancy Cruzan being protected by the state, which wished to 
preserve her life, or by her parents, who wished to save her from 
what her life had become? Would statutes prohibiting abortion 
protect the lives of unborn children? Or does Roe v. Wade protect 
pregnant women from the dangers of abortion statutes? As these 
questions are intended to suggest, attempts to serve the protective 
function can return us to the standards problem and to its 
underlying issues about what makes life good, matters as to which 
answers are obscure and agreement is elusive. 

The protective function's third characteristic problem is that, 
in trying to protect people from one harm, the state-because it is 
large, complex, cumbersome, and obliged to follow rules that must 
often be broadly phrased and inflexibly interpreted-will some
times, perhaps frequently, injure people in unanti~pated ways. 
Worse, the injured people can easily be those the law is most 
anxious to help. For instance, we might want to judicialize medical 
decisions in order to protect patients from improvident decisions 
to terminate treatment. But the classic defect of such judicializat
ion is that it imposes painful burdens in time, trouble, expense, 
and misery on doctors, nurses, families, and, what is worst, on the 
patients themselves. 

The fourth generic problem with the protective function is 
that sometimes the law cannot safeguard all the people who may 
seem to need help because their interests conflict. In a surrogate
mother case, do you protect the surrogate, whose deep attachment 

the patient would have wanted. The Missouri courts held that Cruzan's parents had not 
made such a showing. The United States Supreme Court held that nothing in the United 
States Constitution prevented Missouri from imposing such a requirement. I discuss 
Cruzan and the rights thinking that undergirds it in some detail in Part VI. 

9. Id at 4926-34 (Brennan dissenting). 
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to her child is threatened?;Do you protect the contracting ~nt, 

for·whom _surrogacy may· be the only.way ()f having a· biologically 
related child and .who ·has' nurtured months. of expectations:·and 
hopes? Do you' protect the .infant, the one person in the story..who 
cannot· speak for himself? . 

;, In sum, the flawofth·e protective £:unction· _ a ·path ofesc.pe 
from "the' standards problems is that-it works best-iIi the easy 
cases. In poorly explored and daunting areas like the bioethical 
conflicts we·aredi~, resorting to the protective:function as 
justification.is likely only to force us ,back to those moral.questioDs 
we had hoped to escape. . 

IV. OFFICIAL· DISCRETION 

When the law finds itself unable to write standards, it often 
transfers decisions· to· the discretion of an official or a judge. This 
is an old technique in ,the law,generally, and for excellent reasons. 
Courts :.and bureaucracies often need flexibility to adjust their 
decisions to th~world's complexity. Judges and administrators are 
frequently aecord~discretionbecaus~would-be' -rule -makers 
-realize that they cannot anticipate all the circumstance$ in which 
they might wish a -rule to. be applied, because they hope that 
judges will be w~11·8ituatedtoconstru.ct rules by accretion as they 
.gain experience deciding cases in an ar~, and simply- because rule 
makers find they cannot agree on a rule.10 

According judges discretion is, of course, a recurring family
law 'technique for avoiding direct confrontations with the stan
'dards problem. A particularly vivid example of the technique in 
that. field -is' the law· of child custody, which uses the markedly 

.discretionary criterion of the child's "best interest." ,It is a tech
nique which has found fresh' favor in the law· governing the 
allocation of a couple's property on divorce, in which courts may 
now be directed to divide the·spouses' property "equitably." 

·Despitethe regularity with which family law has substituted 
discretion'for'standards, the·technique'is not in. good odor in,-the 
,field. Virtually .. every. major' figure in the field has condemned 

10. For a more extensive 8Jlrvey of the meriteand demerit. of:rul. and'discretion, 
see CarlE. Schneider, RulH and DiBCretion: A ~r'.View, in ~ith Hewkin•• ed, '17aeu._ ofDiscretion (Oxford U Preas, forthcoming ~993). 



827 No.3] BIOETHICS AND THE FAMILY 

child-custody law's best-interest standard as deplorably indetermi
nate.ll Equitable distribution simpliciter is not well-established 
and is currently under attack. Federal law now calls for mechani
cal guidelines to replace discretionary awards ofchild support. And 

, there is notable sentiment in favor of substituting elaborately 
specific criteria for intervention in families in child-abuse-and
neglect cases for the old and discretionary intervene-whenever-it's
necessary standard. 

.The reasons official discretion is unloved in family law largely 
apply to bioethics. These reasons are too familiar to bear prolonged 
reiteration here, since they are the standard objeetionstodiscre
tion. They include the arguments that discretion allows officials 
and judges to let· their prejudices affect their decisions, that 
discretion leads to inconsistent decisions, and that discretionary 
standards give affected parties insufficient guidance about what 
the law expects of them or will do to them. Further, granting 
officials and judges discretion solves the standards problem only 
in the sense of relieving a legislature of the tasks of formulating, 
articulating, and getting the votes to enact standards. After all, an 
official or judge must base a decision on some kind of principle, 
even ifit is unarticulated or even unconscious. Discretion does not 
eliminate the question whether the principle chosen is a good one 
and whether it is right to hold people to it rather than allowing 
them to choose for· themselves how to behave. These kinds of 
problems with discretion may be made more concrete by imagining 
what the Court's reaction to confiding a decision in Cruzan to the 
unfettered discretion of a judge or official would have been. Many 
of the Justices, at least, would have protested that such a rule 
grievously violates a patient's rights to decide what care to receive 
and to enjoy the benefits of due procesS.12 Thus, while awarding 

11. For two first-rate examples of those criticisms, see Robert H. Mnookin, Child· 
Crutody Adjudication: Judicial FunctioM in tM Face of Indeterminacy, L &: Contemp 
Probs 226 (Summer 1975); David L. Chambers, RethinJei"ll tM Sub.tantive Rule. for 
Crutody DUpute. in DilJOrce, 83 Mich L Rev 477 (1984). Fora critical review of those 
criticisms and a cautious and constrained defense of discretion, see Carl E. Schneider, 
Diacretion, Rule., and Law: Child Crutody and tM UMDA'. &.t·Intere.t Standard, 89 
Mich L Rev 2215 (1991). 

12. There are, however, many forms of official discretion, and it is often extremely 
difficult to formulate rules for resolving complex problems without confiding a good deal 
ofdiscretion in some official. The opiniontJ in Cruzan generally seem to contemplate that, 
at least in many instances, a court would have to decide whether an incompetent patient 
would have wanted treatment terminated. Given the probable quality of evidence in 
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grants of discretion may in fact be a good way of handling many 
bioethical problems, family law is at best uneasy authority for that 
conclusion. 

v. FAMILY AUTHORITY 

If the state cannot promulgate standards, and if it cannot 
finesse the problem away by giving officials or judges discretion, 
it must transfer decisions.to someone else. As I said earlier in my 
discussion of moral discourse, this is exactly what family law has 
tried to do. Even before the "transformation" of family law, 
numerous decisions were assigned to "the family.1t Thus courts 
have long refused to resolve many kinds of disputes between 
family members on the grounds that families ought to be encour
aged to work out their own problems in their own way. And thus 
states have long confided responsibility for most decisions about 
children to their parents. . 

The application of this view to a number of bioethical issues 
is obvious and appealing. Some ofthe bioethical decisions associat
ed with reproduction· already·have been or might plausibly be 
resolved by referring them to the family. Thus decisions about the 
morality of an abortion have been transferred to the pregnant 
woman, in part with the expectation (but not compulsion). that she 
will share that decision with .the father. Decisions about medical 
care for incompetents are, at least in practice, often made by the 
patient's family,13 and many' people believe, as the dissents in 
Cruzan indicate, that this is right and proper.14 Nevertheless, 
family law's experience suggests some difficulties with solving the 
standards problem by deferring to "the family. It 

many of these cases, this is a decision which it will often be impossible to make without 
a considerable exercise of discretion. 

13. See, for example, Stewart B. Levine, et aI, Informed Consent in the Electroconvul
sive Treatment ofGeriatric Patient., 19 Bul Am Acad Psych L 395 (1991); Clara C. Pratt, 
et aI, Autonomy and Decision Making B.tween Single Older Women and Their Caregiving 
Daughters, 29 Gerontologist 792 (1989). In practical fact, of course, the family's power 
is, at best, shared with phyaiciana. For an illuminating investigation of the relationship 
between doctors and families in medical decisions, see Robert ZU8sman, Intensive Care: 
Medical Ethics and the Medical ProfeBsion (U Chi Press, 1992). 

14. For an influential statement of this position, see Nancy K. Rhoden, Liti6ati7l6 
Life and Death, 102 Harv L Rev 375 (1988). 
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Perhaps the most basic of these difficulties is that the 
conceptual basis for this deference has been eroded in recent 
years. Traditionally, as I suggested a moment ago, the law 
assumed that family members are united by bonds of mutual 
concern so strong that the law could and should treat each family 
as a whole and not just as a collection of individual family 
members. 111 Thus the law was willing to have family members 
make decisions for each other and even (as I suggested above) to 
insist that decisions be made within families rather than by 
courts. 

Increasingly, however, courts and commentators have 
attacked this view of the family. To some critics, deferring to lithe 
family" really means confinning the power of its most powerful 
member.lS To some of these critics, such deference simply affirms 
the patriarchal principle. To others, it denies the rights and 
personhood of children. To still others, it threatens the autonomy 
and self-sufficiency of all members of the family. Yet other critics 
find the entity view simply mistaken, on the reasoning that 
families are irreducibly made up of individuals and have no 
interests other than those of their members. Finally, critics who 
are concerned about the standards problem find the entity view 
objectionable because it embodies and promotes a normative 
ideal-however vague-of the family. 

Family law has thus more and more come to regard family 
members as individuals who no doubt have important relation
ships with each other but who should be treated as legally 
distinct. As Justice Brennan wrote in a telling and influential 
passage, "[T]he marital couple is not an independent entity with 
a mind and heart of its own, but an association of two individuals 
each with a separate intellectual and emotional makeup."l7 
Professor Hafen describes the new view ofthe family as contractu
al. He suggests that families are increasingly united by a merely 
contractual solidarity, one whose "main motivation is 'purposive, 

15. For II thoughtful statement of this view, see Bruce C. Hafen, TM Family cu an 
Entity, 22 UC Davis L Rev 865 (1989). 

16. See, for example, Lee E. Teitelbaum, Family History and Family Law, 1985 Wis 
L Rev 1135; Frances E. Olsen, The Myth ofState Interventiolt in the Family, 18 U Mich 
J L Ref 835 (1985). For comments on this view, see Schneider, BYU L Rev at 235-43 
(cited in note 2). 

17. Eisenstadt v. Baird, 405 US 438, 453 (1972). 
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implicitly .egoistic, utilitarian,' and lacking in a 'sense of sociocul
tural oneness of the parties.' Each party typically enters the 
relationship 'for his own sake, uniting with' the other party only so 
far as this 'provides 'him with an advantage (profit, pleasure, or 
service)."I18 

The.law now recognizes the individuality of family members 
in a· variety of ways. For example, n~fault divorce, by making 
divorce' available on demand, forswears any legal effort to hamper 
each spouse's ability' to leave the family. Family law has increas
ingly allowed spouses (and unmarried cohabitants) to contract 
with each other. The ever-more-common practice of appointing 
lawyers. to represent children in cases-like custody or medical
care proceedings-in .which their parents are litigants further 
recognizes the legal ,separateness of family members and the 
possible (or even presumptive?) adversity of their interests.19 This 
pattern similarly presents itself in cases raising bioethical issues. 
Bellotti v. 'BaircflO makes one important kind of decision-wheth
er ~ child should have an abortion--e$sentially a decision for the 
child alone, and not one for the family.21 Planned Parenthood of 
Central Missouri v. Danforth22 makes the wife's decision whether 
to have an abortion one she may make without· obtaining her 
husband's consent.23 

We have looked at the way family law has tried to escape the 
standards problem by referring decisions to the family. But, I have 
been arguing, the standards problem itself (at least in some.ofits 
more sweeping versions) undercuts the basis for any such referral. 

18. Hafen. 22 UC DavisL Rev at 895-96 (cited in note 15.) 
19. See, for example, Michael H. v. Gerald D., 491 US ~10 (1989), where a wife 

allegedly bore the child of a man other than her husband. Id at 113-14. The child's 
putative natural father sued to be declared the legal Cather. Id at 118. When the child 
was a little less than two yean old, the court appointed a lawyer to represent her. Id at 
114. When the Supreme Court decided the case the child was slightly over eight years 
old, and she was still represented by counsel. Id at '130-32. For an examination of the 
case in light of the state's interest in the family as an entity, see Carl E. Schneider, The 
Chan1Ullling Function in Family Law, 20 Hofstra L Rev 495 (forthcoming 1992). For 
investigations of the 'problems posed when lawyers represent clients who cannot speak 
Cor themselves, see Robert H.Mnookin, et aI, In the Interest ofChildren: Advocacy, Law 
Reform, and Public Policy (WH Freeman &; Co, 1985); and Carl E. Schneider, Lawyers 
and Children: Wiadom and Legitimacy in Family Policy, 84 Mich L Rev 919 (1986). 

20. 443 US 622.(1979). 
21. Id at 843-44. 
22. 428 US 52 (1978). 
23. Id at 69. 
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The·· referral is best justified by a moral view' of the family' that 
makes it an appropriate decision maker. The law once accepted 
such a view~ Now, partly because of the standards problem, it is 
disinclined to do so. Thus the· 'rationale for deferring to the family 
is markedly weakened~14 

. The problem with referring bioethical decisions' to the family 
is not~just that the basis for such a referral, has been eroded. It is 
also thatt ,unless ''family'' is .quite broadly. defined, some' number 
of people will have no family ·to which a decision can be .referred 
(and even if it is broadly defined, some people will still not have 
a family able and willing to take on the burden of their bioethical 
decisions). For example, within the ordinary understanding ofthe 
law, a single adult· like Nancy Cruzan- has been .emancipated 

,from her family, so' that her parents can no longer make decisions 
for her. But why not simply define Nancy Cruzan's family to 
include her parents? In her case, and in'many cases, that is no 
doubt the right thing to do. But whatever the wisdom of defining 
"family" broadly in particular cases, family law may hesitate to do 
so when writing generally applicable rules.:Let us ask why. 

The family to which decisions are ordinarily· referred. is 
essentially the nuclear family.- Within it are two kinds of 
relationships. There are special reasons to expect people in each 
of 'these relationships to· make good decisions for each other. The 
first- relationship is marital. Husbands and wives should make 
good decisions for each other because they have con~ded,.special 
love and trust in each other. The second'relationship> is.parental.
Parents should make good decisions for their children because of 
the perhaps-instinctual feelings oflove, concern, and responsibility 
parents have for their young children. The quality 6fboth kinds of 
decisions should ~ enhanced where families live in households: 
People who are committed to living intimately together, for many 

24.1 'use "weakened" advisedly. The entity view of the family retains many· 
adherents even in the remotenesaea of academe. See, for example, Hafen, 22. UC Davis 
L Rev (cited in note 15). It is probably the eonventionalwiadom among much of.tbereet 
of the country~ See Carl E. Schneider, State-Interest Analysis in Fou.rteenthA.mendment 
-Privacy- Low: An E••ay on til. CoMtitutioJUJlization ofSociGl Is.uss, L • ,Contel11p 
Probs 79, 107-110 (Winter 1988). And even people who l1tject it wiD still often find 
reasons in particular cases'to prefer familial to govemmental'deciaiona. 

25. It appears that her marriage ended sometime after her accident. Cruzan, 58 
USLW at 4917. 

26. See, for example, Michael H., 491 US at 1~7-30. 
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years should act wisely for each I other because they come to know 
~ each other deeply and because their interests·become so richly 

intertwined.27 

. Ofcourse, parents are still,.-today as yesterday,·bound by ties 
< ofblood, love, and experience to their adult children. But more and 
more, American society expects parents to raise their children to 
develop their own values, 'to leave their parents' homes, to 
establish their own households, to lead their own liveS. "Therefore 
shall a man leave his father and his mother, and shall ~leave unto 
his wife: and they shall be one flesh. 1128 Partly in pursuit of that 
goal, family law has increasingly promoted the autonomy ofminor 
children. A fortiori, will it not-. promote the autonomy of -adult 
children~ If the idea that parents of an adult child should not 
be legally considered part -of the child's family seems plainly 
wrong, consider the cases we now sometimes see in which parents 
ofan incompetent adult contend with his homosexual lover for the 
power to make decisions for him. 

I have been-discussing the problems with broadening the 
definition of family in its easiest fonn-to include parents ofadult 

27. This argument, however, should not be pushed too far. There is evidence that 
many people do not discuss their preferences about medical care with their families. See, 
for example, Dallas M. High, All in tM Family: Extended Autonomy and Expectations in 
Surrogate Health Care Decision-Making, 28 GerontQlogist 46 (Supp 1988); Be~ard.Lo, 

et aI, Patient Attitudes to DiscussiTl6 Life-Sustaining Treatment, 146~ Archives Internal 
Med 1813 (1986). Worse, there is some direct reason to doubt that families in fact 
accurately learn their members' preferences about medical care from living with them. 
See, for example, Tom Tomlinson, et aI, An Empirical Study ofProxy Consent for Elderly 
Persons, 30 Gerontologist 54 (1990); Joseph G. Ouslander, et aI, Health Care Decisions 
Among Elderly Long-Term Care Residents and Their Potential Proxies, 149 Archives 
Internal Med 1367 (1989); Allison B. Seckler, et aI, Sub.ituted Judgment: How Accurate 
Are Proxy Predictions?, 115 Annals Internal Med 92 (1991); Richard F. Uhlmann, et aI, 
Physicians' and Spouses' Predictions ofElderly Patients' Resuscitation Preferences, 43 J 
Gerontology Ml15 (1988). 

Despite all this, there is also evidence that people generally prefer that their 
families participate in making medical decisions while they are competent and make 
mediCal decisions for them when they cannot do so themselves. See, for example, 
Madelyn -A. Iri8, Guardianship and, the Elderly: A Multi-Perspective View of tM 
Deci.ionmaking Process, 28 Gerontologist 39 (Supp 1988); Dallas M. High and Howard 
B. Turner, Surrogate Decigion-Making: The Elderly's Familial Expectations, 8Theoretical 
Med 303 (1987). . 

28. Genesis 2:24. ~e Leslie Francis, The Roles ofthe Family in Making Health Care 
Decisions for Incompetent Patients, 1992 Utah L Rev 861. 

29. For insightful reflections on the autonomy and responsibility of adult children, 
see Lee E. Teitelba\UIl, Intergenerotional Responsibility and Family Obligation: On 
Shari",., 1992 Utah L Rev 765; Hilde L. Nelson and James L. Nelson, Frail Parents, 
Robuat Duties, 1992 Utah L Rev 747. 



833 No.3] BIOETHICS AND THE FAMILY 

children. All these problems worsen when we consider broadening 
the definition to include people unrelated by blood. What may we 
infer from family law's experience with this problem? The law has 
become more willing to treat as a "family" a group ofpeople whose 
relationship performs the functions that a traditional family 
performs. Thus Marvin v. Marvin&} offers protections to people 
leaving non-marital cohabitation that resemble those offered to 
people ending marriages.31 And thus Braschi v. Stahl Associ
ates32 treats a homosexual couple as a family for purposes of New 
York City's rent control program.33 

But this "functional equivalence" approach has its difficulties 
and drawbacks. Thus courts have hesitated to extend Marvin's 
principle to reach other ways of treating cohabitants like spouses. 
They have done so for reasons that are relevant to our inquiry. 
Marriage represents a specially serious ~d binding <;ommitment 
two people make to each other. That commitment forms the basis 
for treating spouses in special ways. Of course, people don't have 
to marry in order to make such commitments, and some unmar
ried couples may be as deeply and solidly bound as any husband 
and wife. But unless people go through the public affirmation of 
the commitment that marriage constitutes, the law cannot know 
that they have made it. The law could, of course, inquire into the 
quality of each non-marital commitment to see whether it met 
"marital standards." And indeed Marvin calls for just such 
inquiries.34 But they seem a distasteful invasion of privacy. Nor 
is it clear what standards and evidence would be used in evaluat
ing the quality of a commitment. 

In addition, there is a· slippery-slope problem, a problem 
created by the way common-law courts tend to use precedent. 
Marriage, I have been arguing, provides what lawyers call a 
bright-line rule. It is easy to tell when a couple is married, and the 
law treats them as married whatever the true nature of their 

30. 557 P2d 106 (Cal 1976). 
31. Id at 116, 122-23. 
32. 543 NE2d 49 (NY 1989). 
33. Id at 53-55. 
34. The Marvin court anticipated investigations into whether the parties' sexual 

relations were a severable part of their contract, into whether the parties had tried to 
avoid a marital relationship, and into any facts that might form the basi. for any kind 
of equitable relief. 
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emotional relationship' is. Bu.t'once· a court· starts asking whether 
a non~maritalrelationship.iI the fun~onalequivalentotma:rriap, 
it.startsaprOcesa in wbiehit:.comparesthecaseathand with the, 
weakest case 'in whicha'eouple has been found to have achieved 
the functionalequivalent ofmarriage. The ease at hand.will some
times seem just close 'enough,to the weakest precedent to justify 
saying ;·that ,it qualifies '. as the' functional equivalent 'of marriage. 
That case then becomes a precedent,and the process begins again. 
The" process is .. partly, driven by· ,the dynamics of·our 'system of 
precedent. '. And it, is, accelerated by. the fear that to· refuse to call 
a-relationship the equivalent ofmarriage is to deny its importance 
to the parties and is thus' to demean the relationship. 

Why'might this process be a problem? At the end of the day 
lies .the risk that extending the regime of functional equivalents 
will tend to assimilate relatively transient and shallow relation
ships to marriage. Yet the usefulness of ~arriage as asocial 
institution depends in significant part.on people's understanding 
that it· is special,' and -that it is special in the seriousness' of 
eommitm~nt that. jt demands. ,The risk, in other words, is that 
extending the regime of functional equivalents will erode the 
special qualities ofmarriage and reduce lmarriage to just one more 
"life style choice~"35 

This brings us to .our next reservation about functional
equivalence approach. Marriage is not just an outward sign of 
inward commitment. It is a soCial, and legal institution which 
reinforces that commitment. People who marry· assume a role 
which carries social expectations with it, expectations most people 
have to some. degree internalized and which are not avoided 
without cost. This increases· the likelihood-although only ,the 
likelihood-that the quality of the relationship justifies according 
one member the power to make momentous decisions for the 
other.

I have been discussing some of the knotty problems of 
defini~ion that would need to be untied before deference to family 
authority could be fully useful in solving bioethical problems. But 

85. For more complete _comment. on the "ftmctional-equivalence"· approach, see 
Schneider, -20 Hofstra L Rev (cited in note'19). 

~6. For an extended -exposition of the role and value of soqial institutions in the 
familial realm. see ide 
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there is a final problem with defening to the family, however it is 
defined.37 Many of the bioethical decisioll8we might ask families 
to make are enonnously consequential. They are literally questions 
of life and death. Yet two factors (at least) can make it h8rd for 
people in intimate relationships to decide them wisely. First, love 
is not the only strong feeling to which intimacy gives rise. Love 
can be mixed with equally potent but harsher feelings ofjealousy, 
resentment, and even hate. Second, people in such relationships 
may have conflicts ofinterest that inhibit dispassion and diminish 
wisdom. Those conflicts include even the crassest kind ofwish that 
one's relative should die so that one can receive an inheritance.sa 

Less drastically and more sympathetically, they include concerns 
that one relative's.lingering illness is damaging the well-being of 

37, Of course, family law haa not burdened itself by trying to adopt a lingle 
definition of the family. Rather, it haa adopted different definitionl for different 
purposel. 

38. This ii, 81 1 l8y, the cr_lt way in which a family member'1 decilioDl might 
be diltorted. But that doel not mean that only the cr_lt people will be influenced by 
it. Archdeacon Grantly is not a bad man, but it il only after "he thought lonr and ladly, 
in deep lilence, and then gazed at that Itill living face" that he "at last dared to alk 
himself w~ether he really longed for hil father's death" 1M) that he might be appointed 
to hil father'1 bishopric. Anthony Trollope, &rehe.ur Towe,.. 12 (Doubleday, nd). In 
addition to the fact of this diltorting motive is the fear that it arousel. Prince Hal 
apparently is lpeaking the truth when he eXplainl that he took the crown trom his 
father's pillow because "I never thought to hear you lpeak again." But the king retorts, 

Thy wish was father, Harry, to that thought: 
I ltay too long by thee, I weary thee. 
DoBt thou 80 hunger for mine empty chair 
That thou wilt needs invest thee with my honours 
Before they hour be ripe? 

And he has already expostulated: 
See, SODl, whatthinp you are.1 
How quickly nature falll into revolt 
When gold becomes her objectl 
For thil the foolish over-careful fathen 
H$ve broke their sleep with thoughts, their braiDl with 

care, 
Their bones with·induBtry; 
For this they have engrossed and piled up 
Thecanker'd heaps ofstrange-ach~evedgold; 
For this they have been thoughtful to invelt 
Their 8001 with arts and martial exercises: 
When, like the bee, culling from every flower 
The virtuoul sweets, . 
Our thighs pack'd with wax, our mouths with honey, 
We bring it to the hive; and, like the bees, 
Are murder'd for our paiDl. 

William Shakelpeare, The Second Port ofKi"6 Henry the Fou.rth, act IV, Ie. V. 
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other family members. Such concerns presumably contributed to 
the majority's reluctance in Cruzan simply ~ hand over treatment 
decisions to the family.· And such concerns- have helped motivate 
family law's long-standing reluctance to cede families complete 
control over decisions for their members. It is worth remembering, 
for example, that the law of child· abuse requires parents to 
provide needed medical care for their children, and that the 
criminal law is in principle prepared to punish as homicide· any 
failure to do 80 that results in a child's death.40 

Obnously, I am not arguing that families· should not partici
pate· in makingbioethical decisions for their members. My 
inclinations are quite to the contrary. But I think that theJesson 
of family law's experience is once again cautionary. Familial 
decisions can be acutely troublesome and troubling. Writing rules 
to govern such decisions is not without its complexities and even 
its dangers. Further, the atomizing tendencies of the age and its 
law-the ever-sharpening urge to treat family members as 
independent of each other-eonflict harshly with the desire to 
confide crucial bioethical decisions to families. In short,what we 
h~ve been calling "family authority" offers only partial and 
problematic solutions to the kinds of bioethical issues we are 
discussing. 

VI. RIGHTS DISCOURSE 

Yet another common and conventional answer to the 
standards problem is to analyze issues in tenns of rights.41 

Rights solutions confer on rights holders, the power to resolve 
ethical questions and thereby relieve the state of the burden of 
doing 80. Since rights thinking is one of the dominant modes of 

31. See Cruzan, 58 USLW at 4922. The Court also noted that "there i. no automatic 
UlUraBee that the view of close family members will. necessarily be the same a. the 
patient" would have been had she been confronted with the prospect of her .ituation 
while competent." Id. 

40. For a challenging and illuminating illustration ofthe difficulty offamily decisions 
in even the most benign circumstances, see John .Hardwig, T1ul Problem of~ie. With 
lntereata ofTheir Own: Toward a Better Theory ofProxy Decisions, 1992 Utah L Rev 803. 

41. When I say "rights discourse,'· I will be referring primarily to the diseounJe about 
con8titutioaal rights in the United States today. For an analysis of that diacourae and 
ita -.Ie ill family law; see Carl E ..Schneider, Ri6hta Diacourlle and Neonatal EutlttJ....ia, 
76 Cal L Rev lSI (1988). Foran extended eritical treatment of American I'lpta 
diBcoune, ...Mary Ann GlendGn, Right. Tal' (Free Press, 1991). 
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discourse in America todaYt it should be no surprise that there are 
few areas of family law which someone has not suggested should 
beconstitutionalizedt and that there are not a few~ntry into 
marriaget reproductive freedomt parental rightst and some aspects 
of child custodYt for instance-which have been. 

Rights solutions have seemed attractive in both areas of 
bioethics. Roe v. Wade obviously has something-often a great 
deal-to say about bioethical issues related to reproduction. And 
many of the questions about how medical-care decisions should be 
made have been analyzed in terms ofrightst as the opinions in the 
Cruzan case suggest. Too many people (including me) have written 
too often and too long about Roe v. Wade to justify another inquiry 
into what it teaches about the usefulness of rights discourse. But 
we may learn something about three systematic problems with 
that discourse by looking more generally at family laws experience 
with it. 

The first of these systematic problems is that "the origint 
scopet justificationt and purpose" of many of the constitutional 
rights at issue in family law cases are uncertain.42 The rights at 
stake are generally what are loosely called "privacy" rights. These 
rights are essentially of recent origin, and the textual basis for 
them is slight. The case law through which they have been 
developed has not always labored to explore their nature or 
rationale. This is troubling on the familiar principle that in a 
democratic society courtst as non-majoritarian institutionst should 
not thwart decisions of majoritarian institutions without well
foundedt well-articulated authority.43 But it is also troubling at 
a more practical level. To see whYt we need to understand 
something about how the Supreme Court analyzes family-law 
rights. The Court has commonly denominated most ofthese rights 
"fundamentalt" and it has (albeit somewhat erratically) imposed on 
any statute with which these rights conflict a generally unbearable 
burden of justification. Thus the question whether a litigant can 

42. Schneider, 76 Cal L Rev at 158 (cited in note 41). 
43. One of the unfortunate problems with rights discourse is that its underlying 

principles are-reasonably enough, under the circumstances-poorly understood by even 
quite sophisticated publics. It now seems to be true that a dismaying number of people 
simply expect the Supreme Court to put into law desirable social policy, not to interpret 
the ·Constitution. For a particularly sympathetic but still dismaying example of this 
confusion, see Pete Busalacchi, How Can They?, Hastings Center Rep 6 (SepVOct 1990). 
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assert a right iscruci~l. Yet becaUse of its uncertainty about the 
nature of these rights,the Court· has regularly had difficulty 
answering that question coherently and predictably. , 

The second systematic problem with family-law rights 
analysis lies in its difference from most· other rights discourse. 
Ordinarily, we talk in terms of what I have called the Mill 
paradigm:· "That is, we think·in tenns of the state's regulation of 
a person's .aetions. In such conflicts,. we are predisposed to favor 
the person, out of respect for his moral autonomy and human 
dignity.''" That predisposition also·rests on our assumption that 
the state can bear any risks of an incorrect decision better than 
the individual can. '.'In family law, however, the Mill paradigm 
often. breaks down, because in .family law conflicts are often .. not 
between· a person and the state but between one person and 
another person."46. For example, we say that parents have a right 
to make decisions for their children. Yet we also say children have 
a right to life. If parents decide· to deny their children treatment 
necessary to save their lives, how are we to choose between the 
two rights? 

The third·systematic problem with rights discourse in family 
law has been its inability to dea~ convincingly with the· interests 
the state asserts to justify its infringement of rights. The Court 
often· says that.where a "fundamental" right is at stake, a statute 
must be "necessary" to serve a "compelling" state interest. But in 
practice the Court has been unwilling ·to apply this standard 
consistently or to·define the standard's terms comprehensibly.·In 
large part, this is probably because the test essentially requires 
the Court to···compare two incommensurable values-the impor
tance of the right with the importance of the state interest. On 
what scale, to take the example of Zablocki v. Redhail,46 do you 
weigh the right ofa.person to marry against the state's interest in 
assuring'that parents will support their children~7 

44. Schneider, 76 Cal L Rev at 157 (cited in note 41). 
45. ItL 
48. ·434 US ·874 (1978).. In Zablocki, the state had forbidden people to marry who 

already had children they could not or wo.uld not support. Id at 375. 
47. For detailed critieiemaoftbe Court's state-interest analysis in family-law cases, 

Bee Schneider, L • Comt8mp Prob., at ,?9 (cited in note 24); and Carl E. Schneider, 
SttJtIJ-Interest Analysis and tlul Cha.nnelliriB Function in PriVCJCY Low, in·· Stephen 
Gottlieb, ed, Public Values in Coutitutiona.l Low (Mich U Press, forthcoming 1993). 
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These:three problems with rights· discourse will ofte~ infect 
attempts, to imalyzebioethical issues 'in rights terms, if only 
because of the considerable overlap between, family law and 
bioethics·. Let us briefly examine some"of the ,ways in which this 
happens by looking at the recent· and 'familiar case of Cruzan v. 
Director) Missouri Depa~ment of Health.48 The first of the prob
lems of rights thinking we discussed was the obscurity. of the 
origins,. scope, justification, and purpose of·family.;.law rights~ I 
would suggest that such uncertainties "about the. nature of, the 
right at stake in· Cruzan explain ~uch of the disagreement 
between the majority opinion and :Justice·Brennan'sdissent. 
Justice Brennan vehemently insisted that Nancy Cruzan had a 
right to decide whether to receive. 'food' and water.' But as the 
majority noted, "The difficulty with [that] claim js that in a sense 
it begs the question: ,an incompetent person is not able to.make an 
informed ·and voluntary choice to· exercise a hypothetical right to 
refuse treatment or any other right. ,,49 

The importance of Cruzan's:incompetence lies in the nature 
of the right asserted for her. It is a right.to decide. Ifwe ask~why 

we might attribute such a right to people, we are likely to 'suggest 
two reasons. The first is that people will make better decisions for 
themselves than the state can, since they 'know their own situation 
-better than the state and have every incentive~, to make a more 
careful decision than the state would. But this rationale did' not 
apply in Cruzan, since N~y Cruzan could not know anything or 
respond to any incentives. The· second rea~n we might "attribute 
such rights to people is "out of respect for their status asindepen
dent moral agents."50 But once again··there is'a problem with this 
basis for the privacy right in Cruzan, since ''it makes little sense 
to· attribute rights to people who cannot.be independent moral 

, agents.,,61 The dissents needed, then, to explain '. why 'the origin 

48. For a statement of the facts of Cruzan, see note 8. For an extended treatment 
of the case as a social, moral, and political question, see Carl E. Schneider, Cruzan and 
the Constitutionalization ofAmerican Life, 17 J Med & Phil (forthcoming 1992). For good 
analyses of Cruzan as a constitutional problem, see John A. Robertson, Cruzan and the 
Ctm8titutional Statu. ofNontreatment Deciaions for Incompetent Patient., 25 Ga LRev 
1139 (1991); and Yale Kamisar, When is There G' Constitutional "Right to Die~' When u 
T1ulre NoCoMtitutional "Right to Live"', 25 GaL Rev 1203 (1991). 

'49. Cruzan, 58 USLW at 4920. 
50. Schneider, 76 Cal L Rev at 165 (cited in.note 41). 
51. Id. 
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and purpose of the right made it applicable to Cruzan. Instead, 
they formalistically and dogmatically insisted that she had a right 
to decide whatever her ability to claim, comprehend, or exercise it. 

Cruzan instantiates the breakdown of the Mill paradigm in. 
several related ways. First, that paradigm assumes a competent 
right-holder, which Nancy Cruzan was not. This might not have 
been crucial had she had only one right and had it been incontro
vertible that she would have wanted to exercise it. But the.second 
way in which'Cruzan departs from the Mill paradigm- is that she 
had not just one right, but.almost-a cacophony of rights,rights 
which potentially conflicted. ·.She had a right to life; she had a 
right to refuse treatment necessary to preserve her life; she had a 
right (Justice Stevens believed) to have -a decision made in her 
best interests. Finally, there were in her case two sets of potential 
right-holders-Nancy Cruzan and her parents. Yet the interests 
of the two sets potentially conflicted in the ways ·1 earlier. de
Scri~.52 . 

Finally, underlying much of the debate in Cruzan was the 
question how the state's interests should be analyzed. The dissents 
essentially argued that the state has .no interest in the life of a 
person who ·does not want to live, and that therefore the state 
cannot require that it be shown by clear and convincing evidence 
(instead of a mere preponderance ~f the evidence) that an 
incompetent person wishes to refuse treatment. This, I think, 
unduly (and characteristically) depreciates the state's interests. 
For one thing, the state has an interest arising.out ofits protective 
function. The. evidentiary standard challenged in Cruzan was to be 
applied in all cases in which the issue was whether life-sustaining 
treatment should be denied an incompetent patient. It may well 
be that Nancy Cruzan would have wanted not to be trea~ in her 
circumstances. But I think itis at least constitutionally reasonable 
for the state to assume that, while many and perhaps most people 
would choose at some point to refuse medical treatment, most 
people prefer life to death and will struggle to retain it as long as 

52. One way ofresolving the potential conflict would be to say that Cruzan's parents 
had no distinct rights of their own, but were merely exercising her rights· for her. 
However, this does not really make the problem go away. since there remain not only the 
questions whether her parents in fact had no right of their own and whether a right like 
Cruzan's could be exercised by an unappointed proxy but also the fact that her interests 
and their interests potentially conflicted. 
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they feel they can. On this view, the state protects people who 
cannot protect themselves by setting a general evidentiary 
standard that errs on the side of treatment.63 This view is made 
more plausible by the consideration that the people-the fami
ly-who will usually be seeking to end treatment will be people 
who will not uncommonly stand to benefit in some way from doing 
so. And even when, as will ordinarily be the case, patients 
ultimately do not need to be protected from their families, the 
state can point out that they may still need to be protected from 
the other people who may participate in making decisions about 
the patient--namely, the relevant medical personnel.M 

53. It is, as the dissents pointed out, no doubt true that Missouri's evidentiary 
standard would sometimes result in treatment being given where the patient would not 
have wanted it. See, for example, Cruzan, 58 USLW at 4926 (Brennan dissenting). But 
as the m~ority noted, such a result is quite unremarkable in our legal system. Id at 
4921. We regularly decline to give effect even to a clearly expressed intention where that 
intention has not been given the proper legal form, as the laws ofwills, gifts, conveyanc
ing, and contracts (to name only a few) all testify. We do so in part for reasons of 
efficiency: Where people have followed the correct legal forms in expressing their wishes, 
we are relieved of the burden of ad hoc inquiries into their true intent. But we also do 
so because we have the deepest doubts about the success of any such inquiries. In 
addition, we impose on people the obligation of making their preferences clear so that 
everyone who needs to know can know with confidence what those preferences are. 
Finally, we ordinarily decline to enforce preferences that are not expressed in the correct 
legal form because ofour fear that even a clearly and accurately expreased wish may not 
be what the person truly wants. We have all had the experience of thinking that if some 
situation arose we would want some particular result, but nevertheless discovering that, 
when pressed to make an actual decision, our impulse was not our true wish. For a 
moving expression of such a discovery, see Vicki Williams, The Horror Is Worth It, 
Newsweek 14 (Oct 9,1989), a wife's account of how her terminally ill husband reversed 
his initial decision to refuse aggressive treatment. Less dramatically, see Jay J.J. 
Christensen-Szalanski, Discount Functions and the Measurement of Patients', Value~: 
Women's Decisions During Childbirth, 4 Med Decision Making 47 (1984), which reports 
that a significant proportion of women who had chosen to forego analgesics during 
childbirth changed their minds during deliv~ry. (It should be said that not all studies of 
patient preferences indicate this kind ofinstability. See, for instance, Maria A. Everhart 
and Robert A. Pearlman, Stability of Patient Preferences Regarding Life-Sustaining 
Treatments, 97 Chest 159 (1990).) The forms and formalities associated with preparing 
and signing legal documents are inten<ied to bring home to their signers that a binding 
and consequential decision is being made and thus to promote as "true" a decision as 
possible. 

Part of the problem in Cruzan is probably that Nancy Cruzan was caught in a 
transitional period when new legal responses to the problems ofincompetent patients are 
being created and publicized. It is possible that, as living wills and durable powers of 
attorney become more common, people like Cruzan will come to know about them and, 
where they want to, sign them. At least at that point it will be more reasonable to expect 
people to do so and to deny effect to any wishes they express that are not in a form 
clearly announcing that their wishes are intended to have legal effect. 

54. On the propensity of some physicians to see treatment issues as exclusively 
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In·addition,is it true that.society has no-interest in the lives 
of-its citizens once they have decided not- to live? Suppoae, for 
instance, that A -had irrevocably decided to commit -suicide and 
had -- taken poison which would- inevitably result in his death. 
Suppose further that B then killed A. Is B· ilmocent of homicide 
becauseNs life has ceased to be of interest to society? Surely not. 
B is guilty of homicide' partly because of the social-interest in 
maintaining a sense of the sanctity of human life in order to 
encourage people to respect it. But the social interest in A's life 
also arises' out ~of the belief that few things are more basically 
important than human life, that it is valuable in itselfand not just 
to the holder, that "each.man's death diminishes me." If there is 
a social interest in -rocks, louseworts t and snail darters, why not 
in people's 'lives~ 

In criticizing contemporary rights discourse and in s~eying 

its limitations, I have not intended to say that rights solutions 
should never be Sought, that that discourse does ' not. serve 
valuable purposes, or that all the problems with our rights 
discourse are insuperable. But in America today rights solutions 
have so pOwerful an appeal that the greater danger is that they 
will be unreflectively adopted and dogmatically defended. Thus I 
have been more concerned here with some- of the cautionary 
experiences family law has encountered in usmg rights discourse 
than with the well-known advantages that flow from it. 

VII. THE FACILITATIVE FuNCTION 

Another response .to the standards problem has -recently 
grown abundantly in popularity. This response is to expand. what 
I call the law's "facilitative _function." The facilitative function 

medical and not at all moral or social. see Allen E. Buchanan. M,dical Paternalism or 
Legal Imperialism:'Not tM Onl, Alternatives for Handling Saikewicz-Type ea.•. 5 Am 
J L It M;ed 97 (1979). For a more realistic look than any of the opbrlons in Cruzan offen 
oftheaetual practi~ of "informed conant." see B.W. Levin. The Cult.". and Politics of 
-Baby-Doe- Decuiou_ Paper presented at the l08th Annual Sprina MeetiDl of the 
American Ethnolopca1 Society (1986); and· ZUIJemBD. Inteuive Core (cited in ~ote 18). 

55. Justice Scalia's concurriDr opinion took _ even Itroupr lin. on .the atate
intereat question. It arped'that what was-at stake in the c8aeWU whetherOruzan 
could commit suicide and that the -state's interest in prev8ntiDl .uieide -1''' lOUdly 
established by centuries ofstatutory and case-law precedent. Cruzan. 58 USLW at 4924
26 (Scalia concurring). 
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allows people to deploy the laws power to arrange their. lives in 
ways they prefer. It has two primary fonns. First, it offers people 
a legally enforceable way of specifying how their affairs' should be 
handled, as when· it allows them to specify in. a will how their 
assets·will be distributed. Second, it provides peop~e with a legally 
enforceable way ofarranging their relationships, as when it allows 
them to enter into contracts. An attraction of both forms is that 
they pennit people to choose their own standards, S9 that the law 
need not prescribe standards for them.56 

Family law has long resisted the use of. contracts in most 
family settings. Recently, however, it has become markedly more 
willing,to allow couples both before and during marriage to enter 
into contracts regulating some of their relations during and after 
marriage. And it has also become more welcoming of contracts 
between unmarried cohabitants. Nevertheless, family laws 
attitude toward contracts remains cautious.. Why? For one thing, 
family relationships often involve emotive, fluid,. and personal 
attitudes and behavior that are not consonant with the kinds of 
rationalistic and calculating attitudes that we associate with 
contract law. For another thing, people in family contexts may be 
unable or unwilling· to bargain aggressively, to guard against 
internal and external emotional pressures, and to foresee far into 
the future how they will feel about, complex and intractable 
problems they cannot·now even imagine. Family law's protectIve 
function thus may well call for it to safeguard at least the weaker 
party to the contract. Further, many contracts affect people 
besides the contracting parties. These people will not have had t~e 

choice of standards the parties to the contract had, and so for 
them the facilitative function will not have solved the standards 
problem. What is worse, these third parties may be injured by the 
contract, thus calling the protective function into play. And, of 
course, there is always the awkward fact that many people will 
not make a contract despite every incentive to do so, just as many 
people will not write a will despite centuries ofencouragement and 
admonishment. In sum, family law has resisted contract as an 

-56. Foran exploration of the facilitative function and of contract in family law, see 
Schneider,: Family Law: Cases and Materials (cited in note ·7). For a more extended and 
favorable view of the use ofcontract in family law than I offer in this essay, see Marjorie 
M. Shultz,'Contractual Ordering ofMarriage: A New Model for State Policy, 70 Cal L Rev 
204, 244-65 (1982). 
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ordering principle because of doubts about the appropriateness of 
using a commercial mechanism in a personal setting, and families 
seem often to share that resistance. 

Similar concerns will inhibit solving bioethical problems 
through the facilitative function. Consider, 'for instance, surrogate
mother contracts. Can prospective sUlTogates think with, the 
rationality contracts require about something as fiercely "emotive. 
fluid, and personal" as how they will feel about giving up the child 
they have borne for someone else? Will they be economically or 
psychologically vulnerable and be pressured. into making agree
ments they will ultimately regret and even abjure? Will they be 
Willing and'able to bargain aggressively to protect their interests? 
Will they foresee when ,they sign 'the contract' how they will feel 
when the time comes to execute it? And, of course, the contract 
produces a person who was not party to it-the child. The law will 
have some interest in protecting that child, and in doing so the 

, law will again be returned to the standards problem.57 

The other aspect of the facilitative function-the one which 
allows people to recruit the law's power to -effectuate their 
individual intentions-has' also emerged as a solution to some 
bioethical problems. Primary examples are the living will and the 
durable power of at~mey. But these devices are also subject to 
some of the uncertainties that characterize the facilitative 
function. How far will people signing such a document fully 
understand the circumstances in which it might be applied, fully 
have' thought about their own feelings about these distressing 
subjects in the present, and accurately anticipate how they will' 
feel in the future? Will they have been unduly influenced by the 
people around them? These questions are intended to suggest, of 
course, that medical decisions are brutally hard to make under the 
best of circumstances and that making them .in a present that 
mjght be unrecognizably different from the future is to'make them 
under quite deplorable circumstances. It is thus not surprising 

57.. For a fuller tre.tment of this problem, see Carl E. Schneider. S~ 

Motherhood from the Perspective of Family Low, 13 Harv J L ""Pub Pol 125 (1990); 
Martha A. Field, Surrogate Motherhood: The Legal and Human Issue. (Harv U Pre.., 
1990); Symposium, In re Baby M. 76 Georgetown LJ 1719 (1988). For diaeuuiona of the 
related' question of a market for adoptive children, see Elisabeth M. Landes and Richard 
A. Posner. The Economics ofthe Baby Shortage, 7 J Legal Stud 323 (1978); Sympoaium, 
Adoption and Market Theory, 67 BU L Rev 59 (1987). 
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that there is evidence that advance directives have ~ good deal 
less effect than we might like to believe.158 

All these considerations suggest that we should constrain.our 
ever-soaring hopes that the devices of the facilitative function will 
solve the bioethical dilemmas we now face. They also counsel uS 
that. if the facilitative function is to be given substantial legal 
standing in bioethical decisions. it should at least be in a carefully 
formalized way. Casual substitutes for careful thought should not 
be encouraged. for the facilitative function achieves its deepest 
justification only when it backs with the force of law people·s 
genuinely considered wishes. The questions I asked above are hard 
enough where the prospect of signing a binding legal document 
has brought home the fact that serious issues are being re
solved.59 These questions become next to impossible when. as in 
Cruzan. the only evidence is the possibly quite casual remarks to 
friends ofa young person who is not aware that what she says will 
have actual consequences and who does not expect to have 
desperate medical problems for decades. And when the patient 
was never in his life competent to formulate an opinion on 
treatment. any attempt to decipher his intention must be wholly 
fictional.80 

VIII. CONCLUSION 
) 

This attempt to glean lessons for bioethics from family law 
has yielded no determinate answers or easy principles. I have 
suggested that family law has recently struggled to avoid the 

58. See. for example. David Orentlicher. TM Illusion ofPatient Choice in End·of·Lif, 
Decuions. 267 JAMA 2101 (1992). Lawyers are regularly surprised when the world 
ignore. lepl rulH, but by now they should not be. See, for example, Stewart Macaulay. 
c....ic study of the u.e of contracts in buainesl: Non·Contractual Relations in Blaine..: 
A Preliminary Study, 28 Am Soc Rev 55 (1963). On the distance between law and life in 
one significant area of family law, see Schneider, 1991 BYU L Rev at 203-209 (cited in 
note 2). 

59. For a masterly demonstration of just how baffiing those questions can be even 
in optimal conditions, see Patricia D. White. Appointing a Proxy Under tM Best of 
CirCzun8tances, 1992 Utah L Rev 849. 

60. See, for example, Superintendent ofBelcMrtown State School u. Sailuww., 370 
NE2d 417 (Mass 1977). where the court struggled hopelessly to solve the problem by 
attempting to do what the patient would have done had he been competent to decide for 
him8elf. Id at 431. For a good statement of the limits of this "substituted judgment" 
procedure, see Allen E. Buchanan and Dan W. Brock. Deciding for OtM,..: TM Ethic. of 
Surrogate Decuion Making 112-22 (Cambridge U Press. 1989). 
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standards problems. Yet I have argued that each method of:doing 
so is itself importantly flawed and sharply limited~ I must confess 
that, if anything~ this survey has been too pessimistic, that it has 
looked more assiduously for the drawbacks than the benefits of 
each approach. I should also say that my survey has confined itself 
to examining broad approaches, rather than seeking the surely 
v:aluable lessons to be learned from family law's concrete, common
law resolutions of particular fact-patterns. 

On the other hand, if my cautionary approach is essentially 
correct, two conclusions might fol~ow.Th~ first is that the 
standards problem might be confronted directly. My own. inclina
tion is that there is something in this. I am not persuaded, despite 
some real evidence to the contrary, that the processes ofdemocrat
ic government are wholly incapable ofresolving the kinds ofvalue 
conflicts that family law and bioethics present or that allowing 
them to do so is wholly incOmpatible with a free society. But!I 
readily admit that this is only an inclination, and that I have not 
fully worked out all my own views on the subject.61 

The other conclusion that might be drawn from family law's 
quandary is that we must content ourselves with imperfect 
solutions to the perplexing issues family law and bioethics present 
us.' Perhaps one reason the approaches I have canvassed seem so 
inadequate is that too much has been expected of the law. We 
want the law always to reach the right result, and when in a 
given case it fails to do so, we demand in our distress that 
somehow the law should be changed. We insist that the law must 
get every case right, and we are indignant when it fails (by our 
lights) to do so. But family law and bioethics, like much oflaw, are 
areas where it is hard to know what the right result is, where 
often there will be no right result, and where there is no way of 
assuring that the right result will consistently be reached. Both 
areas, like much of law and life, involve what have been called 
"tragic choices"~irreducible conflicts between legitimate inter
ests.62 We may, then, have to content ourselves with picking 

61~ For an attempt to work out some of those views in the particular context of the 
law of alimony, see Schneider, 1991 BYU L Rev (cited in note 2). 

62. For a general description ofthis problem, see Guido Calabresi and Philip Bobbitt, 
Tragic Choices (WW Norton & Co, 1978). For a further treatment of it, one that has 
much to say in particular about its appearance in the dispute over abortion, see Guido 
Calabresi, Ideals, Beliefs, Attitudes, and the Law: Private Law Perspectives on a Public 
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eclectically whichever approach seems best adapted to the 
particular problem at hand, consoling ourselves with the realiza
tion that often human institutions can do no better than to muddle 
through. 

Low Problem (Syracuse U Press, 1985). 





Appointing a Proxy Under the Best of Circumstances 

Patricia D. White· 

We are commonly told that ifwe wish to ensure that our end 
is not unduly prolonged by extraordinary medical treatment we 

. should either execute a living will or appoint someone to be our 
proxy medical treatment decision maker. Estate planners, medical 
personnel, and now even the federal governmentl encourage us to 
choose a surrogate to act in our stead in case of our own incompe
tence. If we do this, it is said, we can avoid becoming a victim of 
the debate about who should decide when to terminate an 
incompetent patient's life support systems if the patient, when 
competent, never articulated a preference nor appointed a proxy 
decision maker. 

The debate itself is an arresting one. It has all the elements 
of high drama and forces us to wrestle with a set of moral 
problems about which many feel strongly. but which, like all such 
problems, is probably irresoluble outside the context of a deeper 
and pervasive moral theory. The debate becomes more urgent for 
us, however, because the realities ofmodem medicine require that 
it be resolved, at least as an issue of public policy. And if the 
question of who should decide is not difficult- enough, we also 
struggle with the difficult question ofwhat standard or standards 
should guide the decision maker. Should the standard be the best 
interest of the patient as conceived when the patient was compe
tent; the best interest of the patient now; the best interest of the 
decision maker; the best interest of the state; or is it the decision 
which best approximates the decision which the patient-if 
competent-would now make knowing what the decision maker 
knows about the patient's present condition and prognosis? As this 
highly-charged discussion evolves-and as the advice to appoint a 
proxy decision maker is increasingly given-I am struck by how 
little systematic attention has been given to a set of issues which 

• Visiting Professor of Law, University of Michigan. 
1. See, e.g., Patient Self Determination Act, Pub.L. No. 101-508, §§ 4206, 4751, 104 

Stat. 1388, 1388-115, 1388-204 (1990) (codified at 42 U.S.C.A. §§ 1395cc, 1396a (West 
1992» (directing health care providers to advise patients of their rights under state law 
to execute advance directives). 
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is both conceptually prior to these questions and ofgreat· practical 
significance. We have not stopped to look carefully at just what 
possible choices competl!ht people might make when they do in fact , 
appoint, proxy medical. decision· makers. I have in mind a.set of 
issues different from .the issues. surrounding the content of the 
patient's living ,will.2 'nUs paper analyzes the choices available to . 
a competent person when appointing a' proxy. My.hope is that if 
w~ can clarify··these'iasues, we can begin to help people artiCulate 
their own ~choices more .clearly and have a ·more satisfactQry 
discussion ofwhat is at.stake. in a setting where no decision maker 
has been appoin~foran.incompetent patient. 

A competent person might appoint a proxy decision maker at 
a time when he' was healthy or at a time when he was sick. It 

, ·seems probable that one's health at the time ofappointing a proxy 
decision maker· co~d influence significantly what one intends by 
the appointment. Even self·aware peOple find it difficult to predict 
accurately how .they would react to'some hypothetical future crisis. 
The perceived immediacy of appointing a proxy decision maker 
would clearly make the choice made by a competent but extremely 
ill persOn different from the choice made by the same person when 
he enjoyed perfect health. But while it seems clear that a person's 
health might well affect·the intent of his' proxy appointment, it is 
'not at all clear what ,that· effect· would· be. For example, some 
gravely ill people might be able to see and articulate their desires 
more clearly than, they could while healthy, while others'might 
find themselves less able to dete~ine what they wQuld want. This 
lessened ability might in no, way be indicative of incompetence; 
rather, it might be a function ofdenial" fear, ambivalence, genuine 
indecision,· or' some combination ofthese or other reactions to the 
situation. 'Unfortunately, then, we have a problem with our 
analysis at the outset because we cannot even say with confidence 
that the last proxyexet:uted by a competent person most accurate
ly reflects his wishes. This comment may .seem odd, sinceit might 
appear that even a gravely ill·competent patient who is in a state 
ofdenying-his likely.imminentneed for a proxy decision·m·aker is 
reflecting his .latest 'thoughts "on the subject when he· appoints· a 
proxy a' few days before lapsing into unconsciousness. But while 
he is perhaps reflecting his latest·thoughts on the subject he may 

2. This is a distinct area which is not necessarily well thought out either. 



851 No.3] APPOINTING A PROXY 

well not be reflecting his considered thoughts on the subject. Those 
might have been reflected- in a prior inconsistent proxy· ~ve. 

It might well be that had the patient remained 'competent -and 
gravely ill for a long enough time, he might have come to, terms 
with his situation and ratified ,his first proxy -designation or 
perhaps executed one altogether different from either of the other 
two. 

Putting these complications aside for the mQment, assume 
that a rational, healthy person is asked to think hard about 
appointing a proxy medical decision maker. Assume, too, that this 
person is not being asked to write a living, will or indicate what 
parlicular treatments he would like his proxy decision maker to 
choose for him in particular circumstances. 

There are at least three rather different sorts ofsituations in 
which a person might find himself needing a 'proxy medical 
decision maker. The obvious and much discussed case "is the one 
in which the patient is either unconscious or otherwise incompe
tent and is in quite dire straits, unlikely -ever to recover. The 
second is the circumstance where the patient is temporarily 
unconscious or otherwise incompetent but- is expected to recover 
fully. Somewhere between these two extremes on the inevitable 
continuum is the case where the unconScious or otherwise 
incompetent' patient might or might not recover. There are 
important differences between these circumstances from the 
perspective of a person thinking about appointing a surrogate 
medical decision maker. Indeed, the rational person might well 
look for diffe~nt things from the decision maker appointed in each 
of these three circumstances. 

If, for example, one wanted to provide for the possibility that 
unanticipated medical decisions might need to be made in 
connection with ongoing- surgery, during which she would be 
unconscious but from which she was fully expected to recover, 
some might request that the decision maker's standard be "the 
patient's best interest," while others might require that the 
decision maker adhere to a substituted judgment standard. These 
two, standards might be substantially different in this. circum
stance, and the person best suited to apply each standard might 
be different. If, as hypothesized, full recovery were the likely 
outcome, the patient might reasonably appoint her physician as 
her proxy decision maker with the instruction that the doctor act 
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in the patient's· best·· interest. The patient in this situation·· would 
likely want those medical choices made which would maximize her 
chances for a-medically optimal outcome. If a person had selected 
a physician in whom she had confidence, she would presumably 
have confidence in that physician's' judgment throughout the 
episode. On the other hand, the patient might hate pain or may be 
particularly squeamish about gruesome-sounding procedures. Such 
a person might not be able to count on herself to make. those 
medical decisions which are in her own best interest. We. all know 
people like this, and probably nearly all of us are more like. this 
than our rational selves care to admit. This is the person who puts 
offgoing to the doctor when she has some disconcerting symptom~ 

This is the person who refuses to exercise when he is told that his 
weight is dangerously high. This person cannot count on himself 
to act in his own best interest when he is making his own medical 
choices. If his proxy decision maker were instructed to use a 
substituted judgment standard when making decisions for the 
unconscious patient, and if that instruction and standard were 
taken seriously, then the proxy might make choices that are not 
in the patient's best interest. 

If our competent person, seeking to appoint a proxy, wanted 
someone who understood and would honor her aversions, she 
would clearly choose someone other than her physician, presum
ably someone to whom she was very close. She would instruct her 
proxy decision maker to make the same choices that she herself 
would have made. In other words, the choice that the physician 
would make might differ from the choice that the patient herself 
would make. Although it might seem misleading to say that the 
fonner decision is made in the patient's best interest while the 
latter, the one the patient would have made, is not in the patient's 
best interest, this is not necessarily true. People not only some
times do act against their own best interest, but they sometimes 
want to act against their own best interest. Wanting to act in a 
particular way does not change the nature of the act into one 
which ·is in the person's best interest. This is certainly true if the 
best interest standard is thought to apply to the person's medical 
condition and the substituted judgment· standard is thought to 
represent the choice which the patient himselfwould actually have 
made had he been able to make it. So even in the simplest of 
cases, the person seeking to appoint a medical decision proxy· is 
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faced with a nontrivial choice: Should he appoint someone who 
will act in his best interest or should he appoint someone who will 
act as he would act, in accordance with the substituted judgment 
standard? Not only is he faced with choosing a standard but each 
standard might suggest a different proxy. 

Things become .considerably more complicated as the nature 
ofthe circumstance in which the proxy is to act changes. Ifyou are 
seeking to appoint a' proxy to act as your surrogate in a circum
stance where your recovery is so unlikely as to be essentially 
impossible, there are other possible standards which you might 
wish to have applied to the surrogate's decisions. Of course you 
might request that the surrogate act in your own best interest or 
act as you would. Alternatively, you might believe that except for 
the management of your pain, you would no longer have a stake 
in the details of your treatment, since its outcome is certain 
ultimately to be death. You might therefore want to choose as· a 
surrogate someone who would have something at stake; perhaps 

-the person who would be financially responsible for your care, or 
perhaps someone who would be emotionally affected by your 
death. You might in fact want to choose as a surrogate the pe~n 

who had the most at stake in your treatment and instruct that 
person to make decisions about your medical treatment in the 
surrogate's best interest. This is not something that everyone 
would wish to do, nor is it something that everyone ought to do, 
but surely it is something that a reasonable proxy appointer might 
do. 

We have not yet exhausted the possibilities. As indicated 
above, you might believe that you would no longer have a stake in 
the outcome and that others would. However, instead of selecting 
a proxy whose own stake is great, you might choose instead a 
person whom you believe is best able to consider and weigh the 
interests ofeveryone who has something at stake. This might lead 
you to appoint someone who personally has little or nothing at 
stake, but whose judgment you trust. Since, as I have described 
this situation, this judgment would' not primarily be medical, this 
person might be some relatively neutral party, such as a clergy
man or other close family advisor, a trusted friend, or a social 
worker. Or you might choose someone who had something 
significant at stake, but whom you nonetheless asked to give her 
own interests only the weight they deserved in comparison with 
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others' interests. Finally, yo might want to instruct your SUlTO
gate to act as he wants to.' ~ don't give him.···guidance, you don't 
instruct him to act in bisown best interest, and you don't instruct 
him to· act in the best inte 8t of everyone' with something at 
stake. Presumably, the dist· ction between what the surrogate 
wants and what is in the su ate's. best interest is as real as the 
distinction between what y u want, and what is in your best 
interest. 

. But the storydoes"not e d here. You might believe that you 
would-have an interest. in th outcome,evenif you·were uncon
scious"and-without any pros of.r~verY~ ·You might believe 
that your interest was only 0 e of the interests to be considered, 
or you-might ,believe that our interest in the outcome was 
paramount. If you' believed tat your interest was but one of the 
relevant interests, you might wan~ a surrogate who would weigh 

. all of the· interests,includin yours, in 'making choices on your 
behal£Once again, .you migh choose a neutral but trusted person 
for this taslL .On the other nd, if you believed both that your 
interest·· in the outcome of·y ur treatment would not be extin
guished until your death; and hat your interest ov~rridesall other 
interests,you·would select s'a surrogate either a person. who 
would choose as you would ch se or a 'person who would use your 
best interest 8S·his standar and whose understanding of what 
constitutes your best interest is consistent with your own. If your 
overriding interest is your ife, you would probably choose a 
different SUlTogate from the' e you would choose ifyour overrid
inginterest is "dying ·with · _·ty~" And you might make still a 
different choice if your prim ry concern is that· you not burden 
your family or loved ones.·.Iro ·cally, ifyour primary concern were 
the last one, you might instru t your surrogate to make choices on 
the basis of what is in the' t interest of everyone who would be 
affected by the decision, ot er than you. You would do this 
precisely' because you would ike to effectuate what you consider 
to be your -overriding interes . 

The: discussion so far' 8' centered on healthy, competent 
people ~g" to determine hom they would appoint 'as proxy 
medical 'decision makers, rst where UIianticipated medical 
decisions; might need to be ade during a period of .temporary 
unconsciousness or incompe nee but where the patient's full 
recovery is expected, and sec nd in the radically different circum
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stance where treatment decisions would need to be made for· a 
patient who is almost certainly not going to recover. Unfortunate
ly, the need for a proxy decision maker is probably most likely to 
arise in a situation which is more ambiguous than either of these 
extremes. 

The ambiguity often arises because it is difficult to predict 
exactly what degree of recovery is likely. If it isdiflicult for a 
physician to predict reliably the course of a critically ill patient's 
treatment and recovery, it is even more difficult for a proxy 
decision maker to apply his assigned standard for decision making. 
If the decision -maker has been instructed to act in the patient's 
best interest, the decision maker is presented with an' impossible 
task, because the factual data necessary to detennine the patient's 
best interest are patently inadequate. If, asa rational, healthy 
person, you wanted to appoint a surrogate medical decision maker 
to· act for you-in this ambiguous circumstance, and ifyou·wanted 
the surrogate to act in your ~t interest, _then you might place 
more importance on the surrogate's ability to achieve a relatively 
sophisticated understanding of your medical situation and 
prognosis than you would·in the situation where yo~r'prognosisis 
Unambiguously bleak. This might, of course, argue· for choosing 
your physician as a proxy, but not necessarily. If you· had wanted 
the proxy to. apply the substituted judgm~nt standard, you might 
have chosen a close friend or a relative in.the earlier less ambigu
ous situations. Those same reasons apply here. You might want a 
proxy who knows you and-your values well enough to allow him 
to make an informed judgment as to what is in your best interest. 
The -proxy's determination might still be different from the 
detennination you would make yourself, but your own ability to 
deal with a life of diminished capacity is surely relevant to a 
detennination of your best interest. Whereas determining your 
best interest when full recovery is clear seems to be largely a 
medical judgment, and whereas determining your best interest 
when failure to recover is clear seems to be largely a judgment 
about you and your values, detennining what is· in your best 
interest in the ambiguous situation seems to require a proxy who 
can combine both judgments in making a much more complicated 
determination. It is entirely plausible to imagine, therefore, that 
a rational. healthy person might select a_ different proxy for each 
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of the three circumstances, even though the standard governing 
each proxy is the patient's hest interest. 

The judgment that the" proxy is being asked to make is 
correspondingly complicated ifthe rational, healthy proxy appoint
er selects any of the other possible standards. As indicated above, 
a healthy appointer might selec~ as a surrogate the family member 
with the most at stake if the appointer were in .apersistent 
vegetative state with no hope of recovery, and might instruct that 
proxy to act in the proxy's own best interest. Nonetheless, the 
appointer could conceivably not want the proxy to be placed in the 
position ofdetermining the appointers fate in a medically complex 
or uncertain situation, even though ,the appointer wants the 
standard for decisio~s to remain the best interest ofthe proxy. The 
apPOinter might recognize that the required decisions"could be so 
complex that the proxy would simply not be the person best able 
to make the determinations which would best protect the proxy's 
own interests. 

The medically am,biguous situation'suggests yet another type 
of proxy arrangement which might be selected by the rational 
healthy person in anticipation of finding herself in this circum
stance. She 'might believe that her own best interest should be 
paramount until, and only until, t~e interests ofothers outweighed 
it. This point could be reached when her level of probable recovery 
were sufficiently low or when the burden on others ofmaintaining 
her had become sufficiently high. At this point the proxy apPOinter 
might want to'shift proxies, shift standards to be applied by the 
proxy, or both. Indeed, in medically ambiguous situations the 
rational- person might want to establish a mechanism whereby 
someone is appointed whose sole job is to detennine when this 
point has been reached-mediating, as you will, between different 
proxies, different standards, or both. 

I have described the need for a proxy as falling on a continu
um ranging from the patient's short-term need for a surrogate 
decision maker during a period of temporary incompetence, or 
unconsciousness pending expected full recovery, to the situation 
exemplified by the patient in the persistent vegetative state with 
no hope ofrecovery. In anticipation offinding himselfat some time 
at some point along this continuum, the rational healthy person 
might choose different proxies, different standards, or both for the 
proxy to apply at various points on this continuum. As the 
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preceding discussion indica~s, the process of appointing a proxy 
medical decision maker, if approached seriously, ought to be a far 
more 'complicated one than current practice would suggest. The 
standard fonns of durable powers of attorney for health care 
decisions do not begin to reflect anything of the subtlety which the 
question they seek to answer demands. 

A durable power of attorney for health care decisions is often 
accompanied by a living will or advance directive. An advance 
directive typically specifies the conditions under which the person 
executing it would not wish to be kept alive by various, often 
specified, fonns of so-called heroic measures. It does not indicate 
who is to make medical decisions on the patient's behalf; rather, 
it purports to be a document whereby the patient makes his own . 
decisions with respect to a subset of potential future circumstanc
es. This distinction is important because it underscores the very 
great practical limitations which are built into the notion of the 
living will. Whereas the impetus for honoring the instructions set 
foIth in an advance directive arises from the presumption that the 
document expresses the patient's own wishes and thus represents 
his autonomous choice, it is a choice which the patient has 
necessarily made on the basis of incomplete infonnation. 

A living will is a very crude instrument to use for making 
actual medical decisions. It is far more effective as a device that 
allows a person to make known his attitude about a whole range 
of issues surrounding medical intervention at or near the end of 
life. A living will is best viewed as setting forth standards for 
decision making which should.be taken into account by whoever 
actually makes the decisions governing the incompetent patient's 
medical.care. The reason that an advance directive, under normal 
circumstances, should only be regarded as advisory rather than 
determinative is that all it can express is what a competent person 
thought she would want were she to become incompetent and be 
in a situation generically like the one she turns out actually to be 
in. This kind of preference expression is clearly different from the 
sort of infonned consent that we require of competent patients 
before undertaking medically significant procedures or treatment. 
The difference suggests why it is a mistake to conceive of an 
advance directive as expressing an incompetent patient's autono
mous choice in any specific circumstance. We need not doubt that 
the patient really meant what she said nor that what she said 
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reflected her attitudes and values. But we must acknowledge· that, 
typically at least, -the patient did not in her advance directive 
address the precise·question which needs to be answered; namely, 
how, at this ·time and· in these. particular .circumstances, she 
should be treated. Thus while we might wish to argue that·respect 
for a patient's autonomy requires paying attention to the values 
.and attitudes expressed in-his advance directive, it does not make 
sense to justify relying on the instructions in an advance directive 
on the grounds that they express the patient's decision about 
particular medical· treatme~t. 

It is worth looking briefly at -the case·of the advance directive 
or living will because t~e same observation can be made about a 
competent-person's: appointment of a proxy medical decision 
maker. The assumption behind honoring such an appointment at 
the time of a patient's incompetence is that the appointment 
represents the patient's wishes, and we justify honoring his wishes 
by suggesti~g that they represent his autonomous choice. But to 
the extent that we have reasonable doubt about what his actual 
wishes were, then we seem less bound to try to honor. them. My 
analysis of the considerations that a well-thought-out proxy 
appointment might entail suggests that in most cases where a 
medical treatment decision proxy has been appointed, the 
appointing person will either not have been asked or not adequate
ly focused upon the questions that he needs to answer in order to 
know what he really wants. If he did not answer the right 
questions then it is difficult to justify honoring what he said on 
grounds ofautonomy. As a practical matter, our efforts as lawyers, 
philosophers, and physicians should be directed at helping: proxy 
appointers frame the questions whose answers are necessary to 
gain a proper understanding of the appOinter's intentions. The 
analysis of this paper is intended as a first step toward that.goal. 

In the absence of sufficiently helpful directions from a 
competent person about who should speak for him during his 
incompetence and in accordance with what standard, we need a 
default decision maker or proxy. Typically, of course, physicians 
and nurses consult with a: patient's family and try to reach a 
conse~sus about how best to act. In the vast majority of cases this 
sort ofconsultative procedure works well. But problems inevitably 
arise whe,n there is dissension between the doctors and the family, 



859 No.3] , APPOINTING A PROXY 

among the family members, or when, as in the Cruzan3 case, the 
hospital administration seeks judicial approval of its action in 
order to protect itself from legal liability for a decision which could 
be construed as hastening a patient's death. This default mecha
nism could take various fonns. It could either create' a presump
tion in favor of a decision maker or process by which decisions will 
be made, or it could presume that certain standards will govern all 
medical decisions. Thus, for example, the default position might 
favor maintaining a patient's life at whatever cost and at whatever 
diminished capacity.4 On the other hand, it could presume a 
decision maker rather than a result. For example, the presumption 
could specify certain family members in some order ofpreference.5 

Mistakes would doubtlessly be made under· any presump
tion-at least if the standard for detennining what constitutes a 
mistake is what that patient would have done when competent 
were he to observe his own plight as an incompetent patient. 
Although it is difficult really to argue for this view, my own sense 
is that more mistakes would probably be made if a result .were 
presumed than would·be made if the presumption were. instead 'in 
favor of family decision makers. The available data seems to 
indicate that most people would not prefer life at all costs, 
although some would.6 An overriding principle in favor ofprolong
ing life, therefore, would clearly' result in some lives being 
extended in ways the patients themselves would not have,chosen. 

3. Cruzan v. Director, Mo. Dep't of Health, 110 S. Ct. 2841, 2846 (1990). 
4. Yale 'Kamisar takes something close to this view. He argues that to allow others 

to weigh the costs and benefits of the patient's existence is to embark on a. very 
dangerous slippery slope. See Yale Kamisar, When Is There a Constitutional "Right to 
Die'" When Is There No Constitutional "Right to Live"?, 25 GA. L. REv. 1203, 1203 
(1991); Yale Kamisar, Some Non-Religious Views Against Proposed "Mercy-Killing" 
Legislation, 42 MINN. L. REv. 969, 1030·41 (1958). This was also the effect of the position 
adopted by Missouri and its Supreme Court in Cruzan v. Harmon, 760 S.W.2d 408, 424· 
27 (Mo. 1988) (en banc), affd, Cruzan v. Director, Mo. Dep't of Health, 110 S. Ct. 2841, 
2845 (1990). 

5. Nancy Rhoden argued that there should be a presumption in favor of families as 
decision makers. Nancy K. Rhoden, Litigating Life and Death, ~02 HARv. L. REv. 375, 
390·94 (1988). Several states have statutes which specify an ordered list of family 
members as surrogate decision makers. See, e.g., UTAH CODE ANN. § 75·2·1105(2)(b) 
(Supp. 1992). 

6.· One small study found that elderly patients have both an expectation of and a 
preference for familial decision making in the event of their future inability to make 
their own medical decisions. Dallas M. High, All in the Family: E%tended Autonomy'and 
E%pectations in Surrogate Health Care Decision-Making, 28 GERONTOLOGIST 46, 48·49 
(Supp. 1988). 
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Although it is hard -toeonceive that a court would articulate an 
oveniding principle in favor ofremoving life support systems, such 
a principle would certainly yield a result different from what 
people like Helga Wanglie7·would choose. By contrast, a·presump
tion in favor of a specified family decision maker would· at least 
allow for the possibility that different decisions would be made for 
different patients,and thus acknowledge the fact that people's 
preferences, as expressed when they are competent, differ. 

A thorough analysis of potential default mechanisms would 
be a complex and difficult undertaking. Such an undertaking is 
not the project of this paper. The point here is to begin an analysis 
which properly precedes the choice of a default mechanism. Until 
we understand the range of choices which a healthy competent 
person might rationally make when appointing a proxy for medical 
decisions, we cannot make much progress helping others to 
articulate their choices. The Patient SelfDetermination Act8 seeks 
to increase the use of advance directives and proxy appointments 
by hospital patients. This goal reflects a sense thattheae docu
ments reliably represent a person's wishes. My analysis, however, 
suggests that the typical proxy appointer will not have been asked 
or have focused on the questions whose answers are necessary for 
this to be true. There is real work to be done. 

7. See In re Wanglie, No. PX-91-283 (Minn. Diet. Ct. June 28, 1991). For a diSCU88ion 
of the Wanglie decision, see Cathaleen A. Roach, Paradox and PantkJrD:. &Is: TJa. 
Tragedy ofCurrent RiBht-to·D;' JuriBprud-nce 25 U. MICH. J.L. Ru. 133. (1991). 

8. Pub. L. No. 101-508, II 4206, 4751, 104 Stat. 1388, 1388-115, 1388-204 (1990) 
(codified at 42 U.S.C.A. H 1315cc, 1396a (West 1992». For a briefdiSCU88ion of the Act's 
rationale see Elizabeth MeClolkey, Between Isolation and Intrusion: TM Pati.nt 8.Z" 
Determination Act, 19 LAw, MED. & HEALTH CARE 80 (1991). 



The Roles of the Family in Making Health Care 
Decisions for Incompetent Patients 

Leslie P. Francis· 

I. INTRODUCTION 

This Article is about the roles of the family in making health 
care decisions for incompetent patients. It argues that complex 
moral reasons call for the participation of families in decision 
making for incompetents. However, these moral reasons do not 
support a single model of the family's role for all incompetents. 
Rather, they suggest important differences among the roles family 
members should ·play in decision making for different kinds ·of 
incompetent patients: fonnerly competent adults, never competent 
adUlts, or infants and children. 

Briefly summarized, the differences in roles are as follows: 
First,·in making decisions for formerly competent adults, the 
family's principal role should be to help with the recognition of the 
patient as autonomous chooser, insofar as that can be achieved. 
Thus, th~ family may be called upon to provide infonnation about 
the patient, such as the patient's expressed preferences about 
health care decisions (when they are available), values, and 
approaches to making decisions. Second, in making decisions for 
never competent adults, the family's principal role should be that 
of concerned advocate for the interests of the patient. Here, the 
family attempts to ensure that the patient's interests are under
stood and considered. Third, in making decisions for infants and 
young children, the family's role is to construct, as well as to 
pursue, a reasonable account of the child's best interests. These 
ditTerences among roles are important,and developing them will 
be the task of the first two parts of this Article. . 

The third part of this Article will consider how families have 
been legally included in-or banished· from-health care decision 
making for the same groups of incompetent patients. Recent 
Atnerican law-at least since the potentialities ofmodem medical 

• Professor of Law, Associate Professor of Philosophy, University of Utah. 
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care have come under judicial scrutiny-has confronted a remark
able range ofsituations in which the roles offamilies have been at 
issue. Unfortunately, however, the law has been more than a little 
unclear about how to treat families. Trends, of course, are always 
difficult· to summarize, but there have been notable instances in 
which families have been allowed a great deal of latitude in 
decision making for formerly competent and never competent adult 
patients. However, families have been given little say in decision 
making for young children and particularly.for infants. The law, 
in short, may be morally backwards. 

Several introductory comments are important to avoid 
misunderstanding the· argument which follows. First, there are 
well-known problems with family decision making for incompe
tents, which are largely bypassed in this discussion. Families may 
have conflicts of interest. The most obvious conflicts are money 
and time; the continuing need for care may drain family finances 
or become a constant burden. But there are other kinds ofconflicts 
as well, for· example, emotional stress: families may prefer the 
patient's death to the daily renewal of grief as a disabled relative 
continues to survive. Even if these conflicts of interest are 
relatively minimal, families may have difficulty shouldering the 
responsibilities ofdecision making. It may seem unfair-a genuine 
abdication-for health care providers to expect families to take 
responsibility for difficult decisions. Shifting the burdens of 
decision making to th~ family may seem particularly problematic 
if families are co~ng to terms with the sudden shock of illness or 
disability. It may seem downright cruel if family members have 
themselves been injured or physically affected by the events ofthe 
patient's illness or injury, such as luckier (and possibly guilt
ridden) survivors of a devastating accident or a mother who has 
just given birth to a compromised infant. Some of these con
cerns-time, money, or emotional stress-are likely to be present 
when families are involved in the care of any of these patients. 
Other concerns-the shock ofconfronting an unexpectedly disabled 
newborn, together with the mother's own physical state-may 
apply differently to different types of patients and in different 
types ofcircumstances. Although this discussion does not focus on 
the general problems with family decision making, they should not 
be forgotten. Particularly severe risks of conflicts of interest, for 
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example, may in certain cases justify different legal treatment of 
the family's role.

Second, this discussion will largely bypass issues in defining 
the family. Is "the family" defined by' biological relationships and, 
if so, which ones? Is it defined by legally recognized relationships, 
including some biological relationships but also including adoption 
and marriage? Can individuals construct their own familial 
relationships, such as through surrogacy contracts or same sex 
marriages?l State statutes authorizing family -members to serve 
as surrogate decision makers, for example, typically include a 
limited list of family members in priority order.2 

II. WHY THE FAMILY? 

Several reasons support giving familiesprivileg~ roles as 
surrogate medical decision makers. This section surveys these 
reasons, in light of three questions. First, why does the reason 
support a special role for the family as surrogate decision maker? 
Second, how, strong is the reason? More precisely, does the reason 
provide just an argument for consulting the family? Or, is it strong 
enough to support a presumption in favor of the family? Is that 
presumption rebuttable or irrebuttable? Third, what is the nature 
of the family's role?- Is the family involved as a source of infonna
tion? As decision maker in terms of the patient's interests? As 
patient advocate? The survey of reasons begins with patient... 
centered concerns and then turns -to family-centered reasons and 
the interests- of society. 

1. For a discussion of a functional approach to defining the family, see Martha 
Minow, Redefining Families: Who's In and Who's Out?, 62 U. COLO. L. REV. 269 (1991). 

2. Utah's statute, for example, specifies the following- ordered list of surrogate 
decision makers: holder of special power ofattorney appointed by the patient, previously 
appointed legal guardian, spouse (if not legally separated), parents or surviving parent, 
child at least 18 years old (or a majority of reasonably available children at least .18 
years old), nearest reasonably available living relative at least 18, and legal guardian 
appointed for the purpose of the health care decision at.issue. UTAH CODE ANN. § 75-2.. 
1105(2)(b) (Supp. 1992). An innovative -New York proposal is to allow family members 
to agre~ upon a designated surrogate to replace the order which would otherwise apply. 
NEW YORK STATE TASK FORCE ON LIFE AND THE-LAw, WHEN OTHERS MUST CHOOSE: 
DECIDING FOR PATIENTS WITHOUT CAPACITY app. A, at 252-53 (1992) [hereinafter NEW 
YORK STATE TASK FORCE]. 
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A The Patient 

As the theory ofdecision making for incompetent patients has 
been developed, two standard approaches have emerged: an 
approach that aims to reproduce the patient's own choices and an 
approach that aims to further the patient's best interests. The 
attempt to reproduce. the patient's own choice is seen as a 
recQgnition of the continued autonomy of a formerly competent 
patient and is preferred when the patient's choices can be known 
or reconstructed. The "best interests" approach is preferred for 
patients whose choices are unknown or for patients who have 
never been able to make competent choices.3 Either of these 
approaches to decision making for incompetents requires accurate 
infonnation, a need that may lead to the family. 

1. Autonomy and Substituted Judgment 

Suppose that the aim is to try to replicate what the incompe
tent patient would have chosen. Then, one important source of 
infonnation is the patient's earlier directions about future 
eventualities. Only a small percentage of patients take advantage 
of formal legal mechanisms for directing health care in advance. 
However, with recent publicity and the Patient Self-Determination 
Act ("PSDA")4 this percentage may increase. If there are reasons 
to doubt the accuracy of earlier directives, if the earlier record is 
nonspecific or vague, or if there is no earlier record, information 
will be needed that permits reconstruction of what the patient 
might have chosen.5 For this reconstruction, it m'ay be helpful to 

3. See, e.g., In re Jobes, 529 A.2d 434, 452-61 (N.J. 1987) (Handler, J., concurring) 
(examining "substitutedjudgment" and "best interestII principles); ALLEN E. BUCHANAN 
& DAN W. BROCK, DECIDING FOR OTHERS:. THE ETHICS OF SURROGATE DECISION MAKING 
122-33 (1989) (discussing "best interest" standard). John Robertson has recently raised 
provocative questions about whether the choices ofthe formerly competent patient ought 
to be favored over the best interests of the now incompetent patient. John A. Robertson, 
seCond ThoU6hts on Living Wills, HAsTINGS CENTER REp., Nov.-Dec. 1991, at 6. 

4. Patient Self-Determination Act, Pub. L. No. 101-508, 1·4206,1 4751, 104 Stat. 
1388, 1388-115, 1388-204 (1990) (codified at 42 U.S.C.A. If 1395cc, 1396a. (West 1992». 
For a discussion ofdifficulties with utilization of advance directives and implementation 
of the PSDA, see John La Puma et al., Advance Directives on Admission: Clinical 
Implications and Analysis ofthe Patient Self-Determination Act of1990, 266 JAMA 402 
(1991). 

5. For a discussion of some of the ethical difficulties in allowing an earlier directive 
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have anecdotes ofthe patient working through actual or hypotheti
cal medical decisions. More general infonnation about the patient's 
values, methods of assessing infonnation, or attitudes towards 
decision making could also be utilized in the reconstruction.6 

In the litigated cases that attempt to reconstruct what the 
patient would have chosen,7 families often report earlier discus
sions with the now-incompetent patient about health care decision 
scenarios. These discussions frequently are reported as reactions 
to the illnesses of other family members or friends. For example, 
when her husband was hospitalized with cancer, Mary O'Connor 
told her daughter that "she never wanted to be in a similar 

to guide a patient's later care, see BUCHANAN & BROCK, supra note 3, at 152-89; Robert
son, supra note 3, at 6-9. For a discussion ofthe possible vagueness ofadvance directives 
and a proposal for more precision, see Linda L. Emanuel & Ezekiel J. Emanuel, The 
Medical Directive: A New Comprehensive Advance Care Document, 261 JAMA 3288 
(1989). For a discussion of physicians' and spouses' potential inaccuracy in predicting 
preferences of ill patients, see Allison B. Seckler et a!., Substituted Judgment: How 
Accurate are ~ Predictions?, 115 ANNALS INTERNAL MED. 92, 95-97 (1991); Richard 
F. Uhlmann et a!., Physicians' and Spouses' Predictions ofElderly Patients'Resuscitation 
Preferences, 43 J. GERONTOLOGY Ml15 (1988). For a discussion of advance directive 
statutes and the easy revocation of these documents, see Leslie P. Francis, The 
Evanescence of Living Wills, 24 REAL PRoP., PROB. & TR. J. 141 (1989). To take one 
typical example of how a state handles some of these difficulties, the Utah statute 
provides both that the desires of a competent declarant override an advance directive, 
UTAH CODE ANN. § 75-2-1108 (Supp. 1992), and that an advance directive can be revoked 
by oral statements of intent in the presence of a witness over 18 years of age who then 
signs a dated written instrument documenting the expression of intent. Id. § 75-2
1111(1)(c). As advance directives come into more general use, particula~ly if the PSDA 
encourages patients to complete advance directives under less than ideally thoughtful 
circUmstances, it can be expected that there will be more doubts about their accuracy, 
and that family members will be a likely sourCe of these doubts. ' 

6. See, e.g., Eric T. Juengst & Carol J. Weil, Interpreting Proxy Directives: Clinical 
Decision-Making and the Durable Power of Attorney for Health Care, in ADVANCE 
DIRECTIVES IN MEDICINE 21-37 (Chris Hackler et ale eds., 1989). 

7. The legal term characterizing this effort is "substitutedjudgment."See, e.g., Jobes, 
529 A.2d at 456-57 (Handler, J., concurring) (discussing theory ofsubstituted judgment). 
Sometimes courts are confused about this test, applying it to those who have never been 
competent. For example, in Superintendent of Belchertown State School v. Saikewicz, 
370 N.E.2d 417 (Mass. 1977), the court applied the substituted judgment standard in 
deciding to withhold chemotherapy from a 67-year-old man profoundly retarded since 
birth. The Saikewicz decision has been widely criticized for confusing the purpose ofsub
stituted judgment. See BUCHANAN & BROCK, supra note 3, at 113-15. The pure idea of 
substituted judgment is to try to reconstruct what the patient would have chosen from 
'Yhat is known about how the patient made decisions. The surrogate decision maker, in 
exercising substituted judgment, tries to stand in for the incompetent by imaginatively 
reconstructing what the patient would have chosen from the information that is available 
about the patient. Id. at 117-22. To the extent that little information is known, this 
process becomes increasingly speculative and may be given less weight as a result.Id. 
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situation and that she would not want to go on living if she could 
not 'take care of herself and make her own decisions.,"s After her 
own heartattack,·Mrs. O'Connor also told her daughter that "'she 
was,very glad to be home, very glad ,to be.,out of the hospital, and 
hope[d] she would never have to, be back in one again ·and.would 
never want any .sort of intervention[,] any sort of life support 
systems to maintain or prolong her life."'9 

Other typical examples of family reports involve discussions 
about _the publicized but abstract .fates of strangers. In In re 
Swan,lO a case of a seventeen-year-old in a persistent vegetative 
state after an automobile accident, the patient's mother described 
a conversation with her son about a highly publicizedtennination
of-treatment decision. In discussing what it meant to be. a 
'''vegetable,''' she explained that it meant requiring total care. 
Swan replied, "'If I can't be myself . . . no way . . . let me go to 
sleep."'ll In a more concrete but similar account, Swan's brother 
told of their visit to a comatose friend just eight days before his 
brother's accident. Reacting to the visit, Swan had remarked to his 
brother that "'} don~t ever want to get like that . . . . I would want 
somebody to let me.leave--to go in peace.'II12 

Somewhat vaguer reports are found in the Jobes case. Nancy 
Jobes is described as telling her first cousin that she wouldn't 
want ''heroic measures" taken in the case of an accident· and as 
telling her-husband that "she would not want to be kept alive 
under Karen Quinlan's circumstances."IS In still other cases, 
family members relate general perspectives on medical care--"she 
disliked going to doctors"14-or styleof.living-ItBertha Colyer 
was avery independent woman."15 Family members may also 
report religious convictions and their guidance for .decisions about 
care.Ie 

8. In re Westchester County Medical Ctr., 531 N.E.2d 607, 611 (N.Y. 1988). 
9.Id. 
10. 569 A.2d 1202 (Me. 1990). 
11. Id. at 1205. 
12. Id. 
13. Jobes, 529 A.2d at 442. 
14. In re Welfare of Colyer, 660 P.2d 738, 748 (Wash. 1983).
 
15.Id.
 
16. E.g., Brophyv. New England Sinai Hosp., Inc., 497 N.E.2d 626,632 (Mass. 1986) 

(stating that surrogate decision maker "went through long and agonizing research, reflec
tion, and prayer," and discussed decision with clergy). 



867 No.3] ROLES OF THE FAMILY 

Some courts-are quite willing to rely on these familial stories. 
For example, in authorizing the withdrawal"of treatment from 
Bertha Colyer, the'WashingtonSupreme Court commented: "Given 
the unanimity ~f the .opinions expressed by· Bertha's' closest kin, 
together with the absence of anyevi~ence of any ill motives,we 
are satisfied that Bertha's guardian was exercising his. best 
judgment as to Bertha's personal'choice when he requested the 
removal of the life support system."17 

Other courts, however, express- doubt about .the specificity ,or 
reliability of these famili~ stories· as a basis, for understand.in:g 
what the patient would have chosen. The New York court,' for 
example, pointed out. that Mary O'Connor had not explicitly 
discussed medically .assisted nutrition and. hydration with her 
daughter; nor had she expressed attitudes towards pain or comfort 
care.1S In the Jobes case, the New·Jersey court refused to rely on 
the family's evidence as a basis for a reconstruction ofwhat Nancy 
would have chosen: "All of the statements about .life-support that 
were attributed to Mrs. Jobes were remote, general, spontaneous, 
and made in casual·circumstances. Indeed,' they closely·track the 
examples of evidence that we have explicitly.characterized·as 
unreliable.n19 

Courts that insist on clear and convincing evidence. of the 
patient's wishes before a termination of treatment decision can be 
effectuated, such-as New·York,.may be especially skeptical ,about 
the status of ·these familial reports.20 But skepticism· is" not 
limited to courts which insist on a high ~videntiary·standard; a 
California Court· of Appeals, for example, has pointed ,out the 
unreliability of the' patient's informal statements, made perhaps 
years earlier~ when constitutional rights are involved: "It would·be 
a dangerously unpredictable precedent.,,21 

Thus, when the effort is to replicate what the patient would 
have chosen and thereQY recogpize the patient's auton9my, the 
reason for family involvementis the likelihood that the family will 

17. Colyer, 660 P.2d at 748. 
18. Westchester County Medical CIr., 531 N.E.2d at 611. 
19. Jobes, 529 A.2d at 443. 
20. E.g., Cruzan v. Harmon, 760 S.W.2d 408, 424 (Mo. 1988) (en bane) (stating that 

similar to Jobes, statements used to determine Nancy Cruzan's intent are unreliable) 
(citing Jobes, 529 A.2d at 443). 

21. Drabick v. Drabick, 245 Cal. Rptr. 840,,856 (Ct. App. 1988). 
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have good information about the patient's choices, preferences, or 
values. In these cases, the reason for family involvement is only 
as strong as the likely evidentiary value ofthe family's knowledge. 
When family members are the only good sources of this kind of 
information, they may appear uniquely positioned to help in 
decision making. But this unique positioning is contingent on the 
accuracy and exclusiveness of the family's information. Thus, the 
family's unique position provides at best a good reason ·for 
consulting the family but not an irrebuttable presumption in favor 
of family involvement. On the other.hand, if the patient has 
exercised a durable power of attorney to select a family member 
(or someone else) as decision maker in the case of incompetence, 
there would be a much stronger reason· for recognizing the 
authority of the surrogate, rebuttable only by a showing that the 
appointment of the surrogate itself was flawed.22 

2. The Patient's Best Interests 

Information about the patient's interests is required for 
application of the best interests standard. Here, too, the family 
may have important information. Court decisions applying the 
"best interests" standard have· done little to provide a general 
theoretical account ofwhat they mean by "interests~" Perhaps the 
fullest judicial account was given by the- Arizona Supreme Court: 
interests involve "such objective criteria as relief from suffering, 
preservation or restoration of functioning, and quality and extent 
of sustained life."23 The more theoretical account relied on by the 
Arizona court was provided by the President's Commission for the 
Study of Ethical Problems in Medicine and Biomedical and 
Behavioral Research: "An accurate assessment [of interests] will 
encompass consideration of the satisfaction of present desires, the 
opportunities for future satisfactions, and the possibility of 
developing or regaining the capacity for self-detennination.,,24 The 

22. For a recognition of the importance of special powers of attorney for health care, 
see Cruzan v. Director, Mo. Dep't ofHealth, 110 S. Ct. 2841, 2857·58 (1990) (O'Connor, 
J., concuning). ' 

23. Rasmussen v. Fleming, 741 P.2d 674, 689 (Ariz. 1987) (en bane) (footnote 
omitted). 

24. PREsIDENT's COMM'N FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND 
BIOMEDICAL AND BEHAVIORAL REsEARCH, DECIDING TO FOREGO LIFE-SUSTAINING TREAT
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ability to experience pleasure and the receipt of health c~re with 
the potential to restore function are typically regarded as in a 
patient's interests, and the experience of pain or uncomfortably 
intrusive health care are typically regarded as not in a patient's 
interests.25 

The family may be able to provide information about the 
patient's wants and, in some cases, about what means will help' to 
satisfy them. In reported decisions, families often indicate the 
extent to which continued care is painful or disturbing to the 
patient or, on the other hand, is well tolerated. For example, from 
the age of five, Barbara Grant suffered from Batten's disease, a 
genetic disease ~ausingprogressive neurological deterioration. Her 
mother, seeking to have life support withheld during the final 
stages of the illness, described her daughter's dislike for taking 
medicine, using a cane, having suction_ tubes used on her, and her 
dislike for the medical staff.26 In another reported decision, John 
Storar was fifty-two years old, with a mental age ofabout eighteen 
months.27 He suffered from bladder cancer and was expected to 
live four' to six months with regular blood transfusions. His 
seventy-seven-year-old mother, who lived nearby and visited him 
daily, observed that the transfusions disturbed him and requested 
to have them discontinued. 

Despite the likelihood that family members will have 
information that is crucial to assessing what is in the patient's 
interests, application of the best interests standard also may 
require information that is not particularly likely to be within the 
scope of the family's special knowledge. For example, the standard 
requires an objective assessment of the benefits a'nd risks for the 
patient of continued care, an assessment that may require quite 
technical medical understanding.28 In applying the standard, 
courts thus may give weight to medical testimony about the likely 
results of treatment. To the extent that an assessment of interests 
requires factual judgments that are beyond the family's particular 
expertise, courts may be less likely to turn to the family and more 

MENT RESEARCH 135 (1983). 
25. See Rasmussen, 741 P.2d at 689. 
26. In re Guardianship of Grant, 747 P.2d 445, 448 (Wash. 1987) (en bane). 
27: In re Storar, 420 N.E.2d 64, 68 (N.Y. 1981). 
28. See, e.g., Jobes, 529 A.2d at 457 (Handler, J., concurring) (decision maker must 

consider needs, risks, and benefits to affected person). 
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likely to turn to experl" sources, particularly physicians, for 
relevant information.28 

In· addition to their.knowledge, family members may also be 
better motivated than others to be sure that standards for decision 
making.....;;either 8u~8tituted· judgment or the patient's best 
interests---are applied carefully and accurately. Family members 
may be motivatedto··seek out· infonnation about the patient's 
expressed preferences. 'Similarly, ·they may be more motivated 
than others ·to pursue the infonnation needed to decide what is in 
the ·patient's interest&-forexample, information about.,various 
sources of financing for care or about alternative faciliti~s for 
treatment. 

The Jobes decision is an excellent example of a court's 
reliance on the family's care and concern for the patient: 

Family members are best; qualified to make substituted 
judgments for incompetent patients not only because of their 
peculiar grasp of .the patient's appr'O$ch to life, but also 
because oftheir special bonds with him~r her. Our C9mmOn 
human experience informs .us that family members are. 
generally most concemed with the welfare of a patient. It is 
they who provide for the pati~nt's comfort, care, and best 
interests and they who treat the patient as a person, rather 

,than a symbol of a caUse.30 

As the Jobes court notes, familial caring may be directed to the 
needs of the individual patient, rather than more abstractly 
towards a value such as 'preserving life or providing good medical 
care. Caring may also motivate families to be persistent advocates 
for the patient;s' interests, d~ggedly insisting that the patient 
~ive attention, comfort, respect, and any care that might p~ve 
~neficiM.· , . 

In ad4j.tion to their. knoWledge and motivation, families are 
likely.'to ~ impOrtant' to the s~ccess o~'various fOrIns' of·care for 
incompetent pa~ietlts. Families are the most likely· ca~egivers for 

29. See,. e.g.,id.,' at 460 (Handler, J., concurring) '(suggesting that 'in' ambiguoWJ 
casea,·decision IIUlker should con8ult doctors, government and institutional repre~nta
tives, and people wr,ith ~ligiousor ethical training). For a defense of this approach, see 
Michele Yuen, Comment,·Letti1&6 Daddy Die: AdOpting New StandtJrds for Surrogate 
Decuionmaking, 39'U.C.L.A.L.REv. 581, 608-631 (1992). 

30. Jobes, 529 A.2d at 445 (citations omitted). 
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the debilitated. Their help is also likely to. be needed in imp1&
menting various forms of therapy, particularly as .patients 'are 
discharged more quickly from .care facilities. For example, the 
participation of family members may be imporlant to rehabilita'!" 
tion programs for stroke ·victims or educational pro~~m~ for 
disabled children. Thus, if families ·become invested in·, the 
decisions about care, these decisions are more' likely. to work. out 
well for patients. Each of· these links to the .family, how'! 
ever-knowledge of interests, care and concem, and ,involvement 
in therapy-are contingent and may well ,not-apply in specific 
familycircUDlstances.. 

, B. The Patient's Future 

To this point, the discussion of patient-centered reasons has 
assumed a patient with .settled choices, preferences, or inter
ests-someone who has become a developed person,. although 
perhaps only to an extent limi·ted by medical events~But "some 
patients, especially 'young children, do not have- a full range of 
established choices or even readily predictable interests. There is 
not as yet a template of choices or mterests of the patient on 
which to base decisions. The template remains to ~ developed, if 
possible. Health care decisions, like other decisions that 'affect the 
fates of young children, will shape preferences and interests and 
thus will help crea~ the person the child becomes. Decisions for 
children therefore may e~tail weighing options. for very different 
kinds of persons and··lives. 

This contrast between adults and very young.children is, to 
be sure, a matter of degree rather than abaolute. As .children 
mature, their interests .become clearer and more settled.Mo~t 

young children do have interests related to occurrent preferences, 
as well as to how they will develop, for example, interests in being 
fed or free from pain. On the other side, the interesb:J of;adults are 
open to change in the future and will to so~e eXtent be shaped 9Y 
the medical choices that are made. Therapeutic options that result 
in loss. of a limb, damage to sight or hearing, or infertility, may 
open-orclose--very different futures -. for patients, and their 
choices and interests may shift in response~ Nevertheless, for adult 
patients these choices take place against a template of already
shaped preferences about physical· activity,music,orbearing 
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children. For young children, the individualized template is far 
less clear. 

This contrast between the relative open-endedness of the 
preferences of children and the relative development of the 
preferences ofadults has important implications for the role of the 
family in health care decision making. The approach to adult 
decision making, as it has been developed in contemporary 
bioethics and as it was discussed in the preceding section, is 
grounded in several important assumptions of liberal theory. The 
starting place for analysis is the individual (in this case, the 
patient). A very important moral task (if not the most important 
moral task) is to respect the patient's autonomy as far as possi
ble.3

! Autonomy is respected either by letting the patient choose, 
or by relying upon an already-developed template of values, 
preferences, interests, and choices. When autonomy is not a 
possibility, the patient is assumed at least to have individualized 
interests that are to be the basis of decision making. 

For children, in contrast, the background template is yet to 
be constructed. A theory of health care decision making must 
include an account of how the background template is to be filled 
in, including a view about the roles for parents or other family 
members. There are, of course, many different views about the 
roles of parents in shaping the preferences and interests of their 
children. One basic division is whether the claims ofparents or the 
claims ofchildren are the most fundamental to a theory ofparent
child relationships.32 Another is the meaning and value of 
autonomy for the developing child.33 For those who would regard 
autonomy as an important value, still another issue is the role of 
parents in fostering autonomy. With respect to parent-child 
relations, perhaps the prevailing liberal views are that the claims 
of the individual child are foundational and that children should 

31. The canonical liberal text in contemporary bioethics likely is THoMAS L. 
BEAVCHAMP & JAMES F. CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS (3d ed. 1989). 

32. Perhaps most fundamentally, these views differ on whether the parents' claims 
or the child's claims are theoretically prior. See JEFFREY BLUSTEIN, PARENTS & 
CHILDREN: THE ETHICS OF THE FAMILY 104-14 (1982). It is worth noting that these 
discussions tend to consider the role of parents, rather than family members more 
generally. 

33. See, e.g., WHOSE CHILD? CHILDREN'S RIGHTS, PARENTAL AUTHORITY, AND STATE 
PoWER (William Aiken & Hugh LaFollette eds., 1980) [hereinafter WHOSE CHILD?] 
(presenting essays on relationship between child, parent, and state). 
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be raised to become autonomous adults. These liberal assumptions 
are severely criticized, particularly by those who doubt the 
individualism. and· autonomy on which they rest.34 Nevertheless, 
these assumptions are a useful starting pla,ce ~ause they 
represent the corresponding theory about decision making for 
children that the prevailing liberal theory in bioethics represents 
about decision making for adults. So the aim in what follows is to 
draw out some ofthe implications of this liberal theory for the role 
of parents in making health care decisions for their children~ The 
aim, in short, is to outline a liberal account of the role of parents 
in making health care decisions for their children, not to defend 
liberal theory more generally. 

The child-centered views of parental obligations that have 
predominated in recent liberal political theory base parents' 
obligations towards their children on a vision of what their 
children should become: autonomous adults, capable of choosing 
the kinds of lives they want to lead. Joel Feinberg describes this 
theory as the "right to an open· future."35 By this, he means that 
children have rights to have certain "key options" continue to be 
available for them, such as choices of careers that fit their talents 
and dispositions, until they are able to make choices among them 
as adults. Parents, in tum, are obligated to try to create the condi
tions that 'help children realize their rights to open futures. Thus, 
according to· the liberal view, parentS are obligated to try to 
provide their children with the sustenance, support, and education 
needed for growth to autonomous adulthood. 

For its critics, perhaps the most controversial aspects of this 
liberal view are its incompatibility with parental values and tradi
tional forms of social life. But the theory is subject to criticism 
even on its own terms: the creation of the conditions for eventual 
self-detennination may not be a value-free enterprise in itself; it 
may, by creating the conditions for one sort of life, effectively 
preclude the enjoyment ofothers. We might say that choices about 
children's lives are neutral towards their futures, to the extent 
that they leave options open for later detennination by the child 

34. See MICHAEL J. SANDEL, LIBERALISM AND THE LIMITS OF JUSTICE passim (1982). 
35. Joel Feinberg, The Child's Right to an Open Future, in WHOSE CHILD?, supra 

note 33, at 126; see also BLUSTEIN, supra note 32, at 199 (asserting that parents have 
duty "to expose their children to the psychological conditions that facilitate the 
development of their capacities for self-determination, or autonomy"). 
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as an adult. The extent to which creation ofthe conditions for self
detennination'is neutral in this sense is highly controvetsial. For 
instance, some liberals tend to believe that this neutrality does 
and should have a relatively wide range.38 Writers more critical 
of the liberal tradition are doubtful.37 

Doubts about both the possibility and the desirability of 
neutrality are clearly illustrated by controversies about education, 
and these controversies are instructive for decision making about 
health care.38 There are highly charged questions', about the 
extent to which education'that helps create the conditions for self
detennination is consistent with parental influence about values. 
Are parents neutral ifthey encourage their children to love music, 
sports, or God? Can any of·these attitudes be "revoked," and, if 
not, does liberal neutrality recommend confining education to 
bloodless values that instill no passions that the child cannot later 
overthrow? Would it, for example, violate a child's right to an open 
future to bring the child up in a very structured religion, which 
inculcates significant feelings of guilt for abandonment of the 
faith~9 To limit the child's education in order to avoid contact 
with the "modem" world, as the Amish' do?'O To encourage a 
child to pursue competitive gymnastics, a career asa concert 
violinist, or some other calling that may require an overwhelming 
commitment from an early age? To conclude that parents may not 
choose any of these pathways for a child because the choice is not 
neutral among futures imposes drastic limits on what parents may 
do for their children: they cannot create deep concerns, loves, or 
commitments that are inconsistent with an open future. If the 

36. Feinberg, supra note 35, at 124-51. 
37. Sharon. Bishop, Children, Autonomy, and the Right to Self-Determination, in 

WHOSE CHILD?, supra note 33, at 154-76. 
38. This is a problematic analogy for those who believe that one set ofvalues governs 

education-for example, the duty to instruct children in the ways ofGod-but a different 
set of values govems health care decision making, such as the preservation of life at all 
costs. With views such as these, the parents are seen as agents of the values in question. 
The perSpectives which include these values may, however, also see the parents as 
preferred agents for value transmission. See, e.g., The Country's Future Is in Your House, 
WASH. POST, Aug. 20, 1992, at A34 (excerpts from Barbara Bush's speech at Republican 
National Convention indicating that parents are most important vehicle for transmitting 
values to children)~ 

39. Cf. JAMES JOYCE, A PORTRAIT OF THE ARTIST As A YOUNG MAN (Penguin Books 
1983) (1916) (illustrating these religious conflicts from Catholic perspective). 

40. Cf. Wisconsin v. Yoder, 406 U.S. 205, 210-12, 236 (1972) (upholding right of 
Amish parents to remove their children from school after eighth grade). 
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right to an open future is understood to require extensive neutrali
ty among courses that cannot later be rejected, the theory seems 
implausible as a complete account of the role of parents in their 
children's lives. 

In the debates about education, however, the right to an open 
future is not .understood in this pallidly neutral way. Suppose, 
then, that we try a somewhat fuller characterization of which 
future options should be kept open for a child. Three quite 
tentative suggestions can be drawn from remarks made by liberal 
theorists such as Feinberg. First, actions taken during childhood 
should not.be ones that would violate the rights of the later adult. 
If adults generally enjoy political rights such as the right to vote, 
rights of personal ch~ice such as -the right to marry or to choose 
whether to bear children, or liberty rights such as freedom of 
speech, parents should not take steps during childhood that would 
violate these later rights. Thus, for example, parents should not be 
able to renounce a child's rights of citizenship. 

Second, actions taken during childhood should attempt to 
uncover and foster a reasonable measure of the child's abilities 
and talents.oil Thus, parents should not impose educational or 
work regimes that offer the child little opportunity to discover 
talents or that ruthlessly attempt to discourage significant 
abilities.42 On the other hand, children are multifaceted .and not 
all talents can be developed simultaneously; part of what is 
involved in the openness of the child's future is the need for 
guidance and selection among various possibilities for develop
ment. Parents may, along with their children as they become 
older, select among reasonable sets of these possibilities. 

41. Feinberg, for example, links the child's "open future" to the development of 
talents: 

mhe parents who raise their child in such a way as to promote his self-ful
fillment most effectively will at every stage try to strengthen the basic ten
dencies of the child as manifested at that stage. They will give him 
opportunities to develop his strongest talents, for instance, after having en
joyed opportunities to discover by various experiments just_what those 
talents are. 

Feinberg, supra note 35, at 150. 
42. On these grounds, for example, Feinberg is much more doubtful about the 

permissibility of the Amish decision to forego public education after the eighth grade, 
Wisconsin v. Yoder, 406 U.S. 205 (1972), than about the permissibility of Jehovah's 
Witnesses using their children to distribute pamphlets on street comers, Prince v. 
Massachusetts, 321 U.S. 158 (1944). See Feinberg, supra note 35, at 129-38. 
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Third, actions taken during childhOQd should not preclude the 
later adult from enjoying major life satisfactions, suehas deep 
human relationships.43 This third suggestion is difficult to 
fonnulate and to balance against the second. There are certainly 
tensions between them. Sharon Bi8hop~ for example, argues that 
education of a female child that is aimed at developing talents is 
crucial for autonomy even though it may conflict with traditional 
female roles." These tensions are at the heart of the dialogue 
about an education that develops understanding and intellectual 
talents, at the likely expense ofdeeply held communitarian values. 

These three .suggestions about how to understand the 
openness of the child's future in the context of education might be 
applied to medical decision making as follows. First, decisions that 
would violate the rights of the later adult would be prohibited. For 
example, if the later adult has rights to procreate, sterilization of 
the child would violate these rights. If the later adult has· rights 
to nurture her own children, compelled abortion on an adolescent 
patient would violate those rights. Second, in making medical 
decisions, parents should try to the extent possible to take into 
account the development of reasonable groupings of children's 
abilities and talents. They should .not, for example, deny care or 
delay care when to do so carries significant risks of mortality or 
morbidity. Nor should they choose therapies that unreasonably 
risk compromising cognitive capacities or major functional 
possibilities. On the other hand, parents may legitimately weigh 
risks to one sort ofcapacity against risks to another-for example, . 
choices between chemotherapeutic modalities that weigh an 
increase in the chance of limb salvage against sterility or hearing 
loss. Third, parents should not make decisions, if at all possible, 
that are likely to preclude important human satisfactions. For 
example, in medical decision making they should take into account 
the preservation of communicative and perceptual capacities.45 

43. BLUSTEIN, supra note 32, at 199, argues that parents have twin duties towards 
their children: raising them to be capable ofself..determination and promoting their self.. 
fulfJllment. . 

44. Bishop, supra note 37, at 154-76. 
45. For a criticism of this suggestion and defense of the view that parents should not 

be required to foster the development of life prospects that they find unacceptable, see 
William Ruddick, Parents and Life Prospects, in HAVING CHILDREN: PHILOSOPHICAL AND 

LEGAL REFLECTIONS ON PARENTHOOD 124..37 (Onora O'Neill & William Ruddick eda., 
1979). Ruddick gives the example ofdwarf parents who very much want to raise a dwarf 
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These suggestions outline the latitude of parental discretion 
in health care decision making. They would not, for example. 
require parents to prolong life if doing so would not be helpful in 
allowing the child to develop talents or experience important life 
satisfactions. Thus, to this extent, parents would be pennitted to 
make quality of life judgments for their children, including 
judgments to forego treatment when the prognosis is dim for the 
child's ability to develop talents 'or to experience well-being at 'even 
a minimal level. Parents would also be pennitted'to choose among 
alternate possible lives consistent with these guidelines and to 
weigh therapeutic alternatives in light of the different risks to 
functional capacities that they present. For example, parents could 
choose therapeutic options that risk death in exchange for 
significant improvements in functional status, weigh options that 
trade different kinds of compromises in functional status against 
each other (for example, surgery as against chemotherapy for 
certain types of cancers or choice of gender for a child born with 
ambiguous gender characteristics), or weigh significant compromis
es to well-being against other possible advantages of care. 

On this understanding of the implication of liberal theory for 
parent-child relationships, parents thus have significant latitude 
in shaping the futures of their children. This latitude embodies 
choices among forms ofhealth care that may shape quite different 
futures, including even the possibility of death. Furthermore, the 
role of parents is not simply informational or contingent; it is an 
integral part of the decision, as long as the decision is exercised in 
accord with the constraints suggested above, unless some circum
stance disqualifies the parents as parents altogether. 

c. Interests of the Family 

Within patient-centered models of medical decision making, 
the interests of the family are relevant only insofar as they make 
a difference to the patient's choices or interests. As other Articles 

child and refuse medical care that would cause the child to be of normal stature. He 
concludes that the parents are not obligated to provide the care, despite the predictabili
ty that being of normal lize would open important life prospects for the child: "The 
parents ~ . ~ are violating the child's right to a normal life-if there is such a right. I eee 
no basis for such a right, nor do I think this case requires WI to look for one. If there i, 
such a right, we may set against it the dwarves' right to be parents.U Id. at 133..34. 
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in this symposium indicate, entirely patient-eentered models may 
be increasingly regarded as myopic, but this is not the point here. 
The models of medical decision making· developed in this Article 
are based largely on the interests of the patient, but it. is impor
tant to survey briefly the separate interests of family .members 
because they are often among the most important factors in actual 
decision making. 

First, it is obvious that family members' medical decisions 
may have remarkably intense and long-lasting effects on family 
emotions, relations, time, opportunities, and finances. The care of 
a debilitated relative can be a daily intrusion. on marital relation
ships, a drastic limit on career choices, or a perceived barrier to 
having (other) children. Although adoption of or reliance on 
alternative sources of care are readily proposed as alternatives, 
neither option is easily taken without emotional pain. Various 
social arrangements in the United States particularly complicate 
the burdens. For example, Medicare pays only very limited home 
health benefits,48 and there are economic difficulties in qualifying 
for Social Security disability benefits.47 If consequences for the 
family are considered relevant to health care decision making, it 
certainly seems that there will be cases in which the costs to the 
family will be so great as to outweigh any contemplated benefit of 
continued care for the afflicted family member. 

Second, views about the moral importance of relationships 
may support an enhanced role of the family in medical decision 
making for incompetent family members. For example, if the 
potential for a parent-child relation is regarded as a··very impor
tant object ofcare, then the family ought ~ have a role in deciding 
about care as it affects this relationship. For those who place the 
relationship Jather than the individual at the center, the family is 
integral to the process of health care decision making. 

III. THREE DIFFERENT ROLES FOR THE FAMILY 

The patient's choices, interests, and open future thus are 
important patient-centered characteristics that support roles for 
the family in making medical decisions for incompetent members. 

46. See 42 ·C.F.R. § 410.10 (1991). 
47. See 20 C.F.R. § 416.1100-.1182 (1992). 
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When the aim of decision making is to attempt to capture or 
recapture the patient's choices, family members frequently will be 
important sources ofinformation. They may know ofactual choices 
or be able to report discussions about desires in hypothetical 
situations. They may be able to supply important background 
information about the patient's values or styles ofdecision making 
and the extent to which these have been long-lasting and consis
tent. On the other hand, the family may have been at worst 
estranged and at best simply uncommunicative about medical 
decision making. Thus, when there is some possibility of recon
structing the choices of a fonnerly competent family member, the 
primary role for the family is to serve as a critical source of 
information about the patient. 

When the aim ofmedical decision making is realization ofthe 
patient's best interests, either because the patient's choices cannot 
be reconstructed or because the patient has never been competent, 
the family may also be an important source of information. The 
family may have knowledge about how intensely a patient felt 
various satisfactions or how much discomfort the patient apparent
ly suffered from illness or therapeutic intervention. On the other 
hand, a critical part of the assessment of a patient's interests is 
understanding of the medical prognosis and alternatives for care, 
and in this respect the family is not in a privileged position. 
Because of its love and concern, however, the family may be the 
most likely agent to press for consideration-and, importantly, for 
reassessment and reconsideration-ofthe patient's interests. Thus, 
when the best interests standard is the. most appropriate one for 
medical decision making, the family's principal role is as advocate 
for the patient's interests. 

Finally, when the patient's interests have yet to·be developed 
significantly, medical decisions may shape that development in 
important ways. By analogy to the role of the parent in education, 
parents may make some of these seminal health care decisions for 
their children, subject to three important guidelines. First, parents 
should not act in ways that violate the rights ofthe adult the child 
will become. Second,parents should try to ensure the continued 
availability ofa life in accord with a reasonable range ofthe child's 
talents and abilities. Third, parents should try to preserve 
important capacities for their children to experience satisfactions. 
In making medical decisions for their children, therefore, the 
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parents' role extends to shaping, as well as advocating, the 
children's interests. ·This is particularly true for infants and 
younger children: as children become increasingly capable of 
shaping their own lives autonomously,.the roles offamily members 
increasingly shift towards their roles for adult patients. 

These roles for the family-infonnant, advocate, and 
shaper-are supported within the predominant liberal paradigm. 
of bioethics. If liberal assumptions such as the priority of the 
individual or the importance of autonomy are discarded, then 
there may be different and even stronger roles for the family. 

IV. CURRENT LEGAL APPROACHES: THE CONTRAST BETWEEN
 

ADULTS AND YOUNG CHILDREN
 

The last ten years have seen remarkable statutory and case
law development with respect to medical decision making for 
incompetent patients. Insofar as trends are discernable, the legal 
developments seem to more clearly allow discretion for familial 
decision making when the patient is an adult than when the 
patient is a young child. This divergence seems contrary to the 
suggestions drawn from the liberal models about the etlrics of 
health care decision making. 

A. Adults 

With respect to adults, case law has tended to allow family 
members relatively wide latitude in reconstructing patients' 
choices. A good example is the Washington Supreme Court's 
decision in Colyer, which relied on the family's reconstruction of 
Bertha Colyer's values of independence and distrust of medical 
care.48 Even the Cruzan case was ultimately resolved in accord 
with the family's wishes.49 Despite the state's insistence that 
there be clear and convincing evidence of the patient's wishes, the 
trial court eventually found that the family had brought forward 
sufficient evidence to show that Nancy would not have wanted her 

48. In re Colyer, 660 P.2d 738, 748 (Wash. 1983) (en bane). 
49. Diane E. Hoffman, Introduction: The Right to Die After Cruzan, 2 MD. J. 

CONTEMP. LEGAL ISSUES 93, 96 (1991). 
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life prolonged in a persistent vegetative state by means of 
medically assisted nutrition and hydration.50 

In addition to the court decisions, some states now also have 
statutes that authorize family members to consent to the with
drawal of life sustaining treatment, most frequently when the 
patient is terminally ill.51 

. These statutes typically list family 
members in an automatic order ofpriority, after the patient's own 
choice of a surrogate or a court appointed guardian. New York's 
proposal to let family members themselves select the surrogate is 
innovative.52 Although these provisions are often part of statutes 
establishing living wills or special powers of attorney for health 
care, they typically ·enumerate family members by degree of 
relationship rather than by knowledge or known intimacy to the 
patient. One justification for the preset statutory priorities is that 
they are highly likely to mirror the justifications for reliance on 
the family, especially knowledge and caring. But there is no 
automatic requirement to ascertain whether this is so in any 
particular case. Instead, if there is significant disagreement with 
the statutory ordering offamily members, the statutory alternative 
is to seek appointment of a court-appointed guardian who then 
takes priority. The most likely entity to· pursue guardianship 

50.Id. 
51. States with family consent statutes include: Arkansas (ARK. CODE ANN. § 20-17

214 (Michie Supp. 1991»; Connecticut (CONN. GEN. STAT. § 19a-571 (1991»; the District 
ofColumbia (D..C. CODE ANN. § 21-2210 (1989»; Florida (FLA. STAT. ANN. § 765.07 (West 
1986»; Hawaii (HAw. REV. STAT. § 327D-21 (1991»; Idaho (IDAHO CODE § 39-4303 (1985) 
(medical consent statute»; TIlinois (ILL. ANN. STAT. eh. 110~, para. 851-25 (Smith-Hurd 
Supp. 1992»; Indiana (IND. CODE ANN. § 16-8-12-4 (Bums 1990), construed in In re 
Lawrence, 579 N.E.2d 32, 41-43 (Ind. 1991»; Iowa (IOWA CODE ANN. § 144A.7 (West 
1989»; Louisiana (LA. REV. STAT. ANN. § 40:1299.58.5 (West 1992»; Maine (ME. REv. 
STAT. ANN. tit. 18-A § 5-707(b) (Supp. 1991»; Maryland (MD. CODE ANN., HEALTH-GEN. 
§ 20-107(d) (Supp. 1991) (medical consent statute»; Mississippi (MISS. CODE ANN. § 41
41-3 (Supp. 1991» (medical consent statute); Montana (MONT. CODE ANN. § 50-9-106 
(1991»; Nevada (NEV. REV. STAT. ANN. § 449.626 (Michie 1991»; New Mexico (N.M. STAT 
ANN. § 24-7-8.1 (Michie 1986»; New York (N.Y. PuB. HEALTH LAw § 2965 (McKinney 
Supp. 1992) (limited to DNR orders»; North Carolina (N.C. GEN. STAT. § 90-322 (1990»; 
Oregon (OR. REv. STAT. § 127.635 (1991»; South Dakota (S.D. CODIFIED LAws ANN. § 34
12C-3 (Supp. 1992) (medical consent statute»; Texas (TEx. HEALTH & SAFETY CODE ANN. 
0672.009 (West 1992»; Utah (UTAH CODE ANN. § 75-2-1107 (Supp. 1992»; Virginia (VA. 
CODE ANN. § 54.1-2986 (Michie Supp. 1992»; and Washington (WASH. REV. CODE ANN. 
o7.70.065 (West 1992» (medical consent statute). 

52. NEW YORK STATE TASK FORCE, supra note 2, app. A, at 253. 
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proceedings is the treating health care institution, motivated by 
fears of liability when family' members disagree.58 

B.Children 

The legal situation for' children is less developed and more 
diverse. Some of the earlier cases appeared to be moving towards 
the view that parents may· not refuse life-saving treatment but 
have latitude to make decisions when there is some dispute about 
what is .in their' children's interests. Other cases, however, gave 
paren.ts more latitude, particularly several highly controversial 
instances in which corrective surgery was withheld from infants 
with Down's syndrome. In the early 19808, the Baby Doe regula~ 

tions took a strong stand in favor ofaggressive treatment ofnearly 
all newbom8~54 Perhaps because of the regulations, case-law 
development was notably limited. Several states passed statutes 
codifying the .Baby Doe regulations;55 in most others, the legal 
statu's ofparental decisions to withhold.or withdraw care remains 
unclear. 

1. Before Baby Doe 

By the late 1970s, case law had appeared with respect to 
nontreatment decisions for infants and children. For the most part, 
the decisions involved parents who had'refused standard medical 
recommendations' on religious grounds.56 When there was medi
cal agreement that the recommended care had the clear potential 
to avoid mortality or morbidity, courts generally would mandate 
it.57 Several cases left decisions within the parents' discretion 

53. ALAN MEISEL, THE RIGHT TO DIE § 6.1-.27 (1989 & Supp. 1991». 
54. See infra notes 79-86 and accompanying text. 
55. See infra notes 91-101 and accompanying text. 
56. See MEISEL, supra note 53, § 13.5-.6. 
57. E~6.; Morrison v. State, 252 S~W.2d 97, 103 (Mo. Ct. App. 1952) (holding that 

state' has authority to 'mandate blood transfusion to preserve child's life); State v. 
Perricone; 181 A.'2d 751, 756-57 (N.J. 1962) (affirming order of blood transfusion for 
infant over Jehovah's Witness' parents' objection); Samp80nv. Taylor (lhreSamp80n), 
278 N.E.2d 918, 919 (N.Y. 1972) (holdil)greligiou8objection by parent to blood 
transfusion was not bar to court~ order in neglect proceeding 'when transfusion was 
necessary to success ofrequired surgery); Application ofBrooklyn Hospital, 258 N.Y.S.2d 
621, 623 (Sup. Ct. 1965) (granting hospital administrator authority to consent to child's 
blood transfusion when child was seriously endangered and parents objected to 
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when the court perceived significant dispute about the possible 
efficacy of the care or likely risks to the child.&8.Although rela-
tively sparse, these cases seem to track the liberal view sketched 
above:69 parents may choose among reasonable courses of action 
in shaping their children's futures, but they may not take 
avoidable risks of cutting off· signific~t capacities ..or even life 
itself. , 

The relatively undeveloped state of the law was highlighted 
by two muchdiscussed,C8sesin 1979. In Massachusetts, the Chad 
Green case involved a parental decision to discontinuechemother
apy in favor of givi~g laetrile to their young son with leukemia.~ 
Chad Green was twenty months old when his dise8$e was first 
diagnosed; the, treating physicians .recommended chemotherapy 
with an apparent prognosis ofa better-than~fifty·percent likelihood 
of five-year survival. The risks of chemotherapy, as described by 
the physicians,were relatively' benign, easily managed side effects 
such as constipation. "The parents, h~wever~ were very upset by 
the way the chemotherapy made their son feel and. discontinued 
it. 

The court ordered the parents to provide the care,61 but the 
reasoning in the case was less than fully clear. ·,In the first 
hearing, in which the state sought to compel continued therapy, 
the court balanced three factors: the natural rights ofparents, the 
best interests of the child, .and the interests of the ,state.82 The 
factors were presented as a list, without a ~heoretical account of 
which should predominate or why. Th~ court's decisio~ rested on 
the conclusion that each of the factors pointed in the same 
direction. The rights of the parents, in the court's. view, were.tobe 
treated as a trust which did not extend to the right.to risk the life 

transfusion on religious grounds);.In re qlark, 185N.E.2d 128, 132 (Ohio C.P. 1962) 
(stating that when child's right to live and, parents' religious beliefs collide, former is 
paramount). 

58. E.g., In re Seiferth, 127N.E..2d 820~ 824 (N.Y. 1955) (allowing parents to decide 
about child's cleft palate surgery); In re Hudson, 126 P.2d 765 (Wash. 1942) (discussing 
amputation of grossly deformed arm to which parents objected bec;ause of" risks of 
surgery). It may be significant that these are older cases, and the courts were less 
inclined to view medical care itself in a favorable light.. 

59. See supra notes 31-45 and accompanying text.
 
60.Cus~y of a ,Minor, 379 N.E.2d 1053 (Mass. 1978).
 
61. Id. at 1062. 
62. Id. at 1061-67. 
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or health of the 'child.63 The best interests of the child would 
clearly be served by therapy: the chemotherapy had minimal side 
effects (so· the court found) ·and offered a good chance of cure; 
moreover, there were no other available altematives.64 And the 
state's interest was to protect the child.65 In ,a later hearing, the 
court used the same analysis to order the parents to discontinue 
therapy with laetrile and vitamins in addition to ordering the 
chemotherapy.66 This second conclusion illustrates the difficulty 
with the court's approach because the evidence about the risks of 
the supplemental therapy was quite thin, and the parents' hopes 
were simply set aside. 

On the other hand, balancing the parents' rights against the 
child's interests can also lead to problematic latitude for parents. 
In a New York case parallel to the Chad Green fact situation, the 
court pennitted the parents of a seven-year-old with Hodgkin's 
disease to refuse chemotherapy in favor of laetrile on the recom
mendation of a licensed New York physician who specialized in 
nutrition.67 

The difficulty with listing the parents' rights along side the 
child's interests is starkly illustrated by a second decision in 1979, 
the California case of Phillip ·Becker. Born with Down's syndrome 
and a heart defect, Phillip Becker, at twelve years old, faced the 
prospects of increasing shortness of breath and ultimate lung 
failure by early adulthood ifhe did not have surgery to repair the 
heart defect.68 Although the surgery had been recommended for 
several years, Phillip's parents refused their consent. The State 
petitioned for Phillip to be declared a dependent child of the court 
for the purpose of surgical consent. Despite Phillip's natural 
parents' failure to maintain extensive contact with him,69 the 
court rejected the State's petition and allowed the parents to 

63. Id. at 1063. 
64. Id. at 1065. 
65. Id. at 1066-67. 
66. Custody of a Minor, 393 N.E.2d 836, 845-46 (Mass. 1979). The court concluded 

that the laetrile and vitamin therapy put the child at risk oflow-grade cyanide poisoning 
and brain damage.Id. at 845. By the time the court actually heard the case, the parents 
had fled with the child. Id. at 838 n.1. 

67. Saratoga County Dep't of Social Servs. v. Hofbauer (In re Hofbauer), 393 N.E.2d 
1009, 1012-15 (N.Y. 1979). 

68. Bothman v. Warren (In re Phillip B.), 156 Cal. Rptr. 48, 50 (Ct. App. 1979). 
69. Herbert H. v. Warren B. (Guardianship of Phillip B.), 188 Cal. Rptr. 781, 786-87 

(Ct. App. 1983). 
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refu8e .the surgery.70 The cowt began its analysia with the 
autonomy rights of the parents: 

Inherent in the preference for parental autonomy is a commit
ment to diverse lifestyle., includini the right of parents to 
raite their children .. they think best. Legal judgments 
regarding the value ofchil<trearing patterns should be kept to 
a minimum 80 long sa the child is afforded the best available 
opportunity to fulfill his potential in society.'l 

At the same time, according to the court, the state has an interest 
in protecting children, and may thus interfere in family matters 
"to safeguard the child's health, educational development and 
emotional well-being.,,72 The trial court denied the petition 
because the evidence did not show clearly and convincingly that 
the surgery was necessary to safeguard Phillip's health.7I In 
affinning the trial cowt's decision, the appellate court agreed that 
the clear and convincing standard was proper.'~ Testimony at the 
trial court included evidence that the surgery was somewhat more 
risky for Down's syndrome patients than for other children <for 
WhODl it had a five to ten ·percent mortality risk), that there was 
the possibility of complications requiring a pacemaker, and that 
Phillip already might have suffered some lung damage from his 
heart ~ndition. 'Ple appellate court characterized the trial court 
as balancing the benefits, and risks of the surgery for Phillip,76 a 
characterization that has been criticized as slanted towards the 
parents' conclusions.78 

Intennittently throughout the 19708, reports appeared about 
parental decisions· to withhold care from ill newborns. A study of 
medical practice indicated that a number of infants with Down'. 
syndrome or neural-tube defects died after nontreatment Oeci-

TO. Phillip B., 156 Cal. Rptr. at 62. 
71. Id. at 51. 
72. Id. 
73. fd.. at 52. The state,. however, bad urged the lower "preponderance of the evi

dence- atandard. Id. 
7•. Id. 
'5.Id. 
76. SeeBe1Ulrally Kathleen M. Heydon, Note, GuardiaMhip ofPhillip B.: Nonporwnl.' 

lti6ht to Custody in CaliforrU4, 18 Lov. L.A. L. RBv. 778 (1985) (diacuuin, hi.tory cal 
Phillip Becker and analyling court decisions). 
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sions.77 Several highly publicized parental decisions to refuse 
'care--especially the "Baby Doe" cases-brought the issue into the 
political forum. Several factors may have combined to explain the 
aggressiveness of the Baby Doe regulations: the growth .. of the 
right to life movement, the Reagan presideney, the uncertainty of 
case law, and changes in attitudes and. understanding about 
Down's syndrome patients.78 

2. The "Baby Doe" Regulations 

Promulgated first under section 504 of the Rettabilitation 
Act,.79 and· then under the Child Abuse Amendments,80 the Baby 
Doe regulatiC?ns set very stringent limits for decisions with respect 
to handicapped newborns. The regulations base decision making 
about care almost entirely on the likelihood ofwhether treatment 
will contribute to the survival of the impaired newborn. The 
regulations absolutely prohibit any consideration of likely quality 
of life for the infant. 

Under the regulations, there are only three circumstances in 
which care may be withheld from a handicapped newborn: 

(1) If, in reasonable medicaljudgment, the child is chronically 
and irreversibly comatose;81 

(2) If, in reasonable medical judgment, the care would only 
prolong dying-that is, it would not be effective in ameliorating all 
of.an infant's lif~threatening conditions or otherwise would be 
futile in terms of survival;82 or 

77. Raymond S. Duff and A.G.M. Campbell, Moral and Ethical Dilemmas in the 
Special-Care Nursery, 289 NEW ENG. J. MED. 890, 892-94 (1973). 

78. For a description of the cOntext, see MEISEL, supra note 53, § 14.6-.7. 
79.. Rehabilitation Act of 1973, Pub. L. No. 93-112, 87 Stat. 394 (1973) (codified as 

amended 8t29 U.S.C.A. § 794 (Supp. 1992». 
80. Child Abuse Amendments of 1984, Pub. L. No. 98-457, 98 Stat. 1749-64 (1984) 

(codified in scattered sections of title 29 U.S.C.A). The regulations were originally 
promulgated under § 504 of the Rehabilitation Act in response to two highly publicized 
cases of withholding of medical treatment for handicapped newborns. See Bowen v. 
American Hosp. Asa'n, 476 U.S. 610, 617-23 (1986). The Supreme Court held that the 
regulations had been improperly promulgated under the Rehabilitation Act. Id. at 647. 
A second round of "Baby Doe" regulatiQns, adopted under the Child Abuse Amendments, 
require states to protect infants with life-threatening conditions from "medical neglect" 
in exchange for'receiving child abuse prevention funding. See 45 C.F.R. § 1340.1-.20 & 
app. (1991). 

81. 45C.F.R. t 1340.15(b)(2)(i) (1991). 
82. Id. § 1340.15(b)(2)(ii). 
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(3) If, ~ reasonable medical judgment, the care would be 
virtually-futile in terms of survivar and unde~ the circumstances 
would be inhUmane.sa 

In addition, there are no circumstances unde~ which nutrition, 
hydration, or comfort care may be withheld, despite the infant's 
prognoSis.M 

These regulations impose remarkable limits on family 
decision making with respect to handicapped newborns. They 
express a commitment to the preservation of life in nearly'all 
circumstances, which is clearly at odds with the liberal account 
sketched above. They do not allow parents to consider whether 
death is preferable to continued existence with truncated capaci
ties, except in the case of chronic -coma. Nor do the regulations 
-allow parents to forego inhumane treatment, unless it would be 
virtually futile in terms of survival. 

The Baby Doe regulations apply to states that choose to 
receive federal funding for their programs to preve.nt child abuse. 
In order to-receive the funding, states are required to have 
statutory defiriitions ofchild abuse, including medical neglect, that 
roughly track the regulations.85 A few states have chosen to 
forego the funding.86 

3. The Current Confusion 

Case law after the Baby Doe regulations is very linrited. 
Three reported appellate decisions have involved parental requests 
to withdraw care.87 In each case, the patient was an infant, 
chronically comatose, and had no likelihood of recovering any 
cognitive function. In all of the cases, the court permitted discon
tinuation of the care. In one case, the court specifically described 
the discontinuation as permissible because the infant was both 
irremediably comatose and "terminally ill," despite indications that 
the infant could live from one to five years with aggressive 

83. Id. § 1340.15(b)(2)(iii). 
84. Id. § 1340.15(b)(2) & app. 
85. Id. § 1340.14(b). . 
86. See Terry J. Barnett, Baby Doe: Nothing to Fear But Fear Itself, 10 J. 

PERlNATOLOGY 307, 310 (1990). . 
87. In re Guardianship of Barry, 445 So. 2d 365 (Fla. Diet. Ct. App. 1984); In re 

L.H.R., 321 S.E.2d 716 (Ga. 1984); In re P.V.W., 424 So. 2d 1015 (La. 1982). 



888 UTAH LAW REVIEW [1992: 861 

supportive therapy.88 Ia second' case, the court co~cluded specifi
cally that the state's "Baby Doe" law permitted the discontinuation 
of therapy in cases of irreversible ooma.89 Meisel has argued that 
these decisions are not limited to allowing parental discretion 
when the child is terminally ill and comatose and that the 
situation for children appears to be developing in parallel to the 
situation for adults.90 The utter paucity of cases involving chil
dren, however, together with the quite explicit language in these 
cases about the child's comatose and tenninal condition, suggest 
that Meisel's conclusion -is unduly optimistic. 

Indeed, state statutes also appear to leave parents and the 
health care profession in uncertainty about whether parents have 
the power to discontinue care in cases that do not meet the strict 

. Baby Doe criteria (or their analogues for older children). Some 
states give parents the power to consent to health care for their 
children but· are silent about whether this includes the power to 
make nontreatment decisions.91 A number of state$ define child 
abuse or neglect generally to include the failure to. provide needed 
medical care.92 Some.explicitlyprovide that religiously motivated 
failure to seek care is not criminal child abuse.93 ·Yet none of 
these state child abuse statutes have dealt with whether nontreat
ment decisions in cases of medical disagreement or uncertainty 
should be viewed as the failure to provide needed care. 

Five states have spelled out explicit limits on the power of 
parents to discontinue care.94 One of these statutes, Minnesota's, 
specifically tracks the Baby Doe regulations.95 Louisiana prohibits 
any decision to deprive a child of nutrition, hydration, oxygen, or 
comfort care with the intent to cause or allow the death of the 

88. Barry, 445 So. 2d at 370-71. 
89. P. v: W., 424 So. 2d at 1021-22. 
90. MEISEL, supra note 53, § 13.7-.8. 
91. E.g., CAL. CIV. CODE § 25.8 (West 1982); UTAH CODE ANN. § 76-14-5(4)(a) (1983) 

(malpractice statute). 
92. E.g., ALA. CODE 126-14-1(2) (1986); ALAsKA STAT. § 47.10.010(2)(B) (1990); UTAH 

CODE ANN. § 76-5-110(1)(d) (1990): 
93. E.g., ALA. CODE § 26-14-1(2) (1986); ARK. CODE ANN. § 5-27-221(c) (Michie 1987); 

CAL. PENAL CODE § 11165.2 (West 1992); MAss ANN. LAws ch. 273, § 1 (Law. Co-op. 
1992). 

94. See infra notes 95-101 and accompanying text (discussing the five states' limits 
on parents' power to terminate care). 

95. MINN. STAT. ANN. § 260.015(5) (West 1992). 
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. child.96 Louisiana also prohibits the intentionar deprivation of 
care·· that is "necessary to attempt to save the life of the child in 
the opiirion ofa physician exercising competent medicaljudgment," 
with three exceptions: profound and irreversible coma, a condition 
that will be tenninal despite "every appropriate medical treat
ment," or care with potential risks that outweigh the potential 
benefits for 8urvival.97 Louisiana is the only state with a specific 
provision for parents to execute directives to withdraw or withhold 
care for ill children when the child's condition falls within the 
statutory provisions.98 Like the Baby Doe regulations, Louisiana's 
statute asserts a preference for the preservation of life except 
when all cognitive capacity has been lost. Two states, Rhode 
Island and Indiana, provide that parents may not withhold 
nutrition, medical treatment, or surgical intervention to a 
handicapped child if that care is generally provided to similarly 
situated children without handicaps.99 Finally, Arizona requires 
parents to provide medically necessary treatment for their children 
but exempts care that is not necessary to save life or that will only 
prolong the process of dying.loo 

Another. entirely uncharted area in health care decisiQn 
making for children is the role of family members other than 
parents. Unlike the family consent statutes for adults, the statutes 
described above generally deal, only with parents or guardians. 
Meisel reports that in practice when parents are'not available to 
make decisions for their children, attending physicians turn to 
other available family members, much' as is done for adults. But 
there is no legal authority for this practice, either in case law or 
statute, and Meisel cites non~.lOl 

v. CONCLUSION 

Thus, the legal picture of the role of families in health care 
decision making is quite different for children than for adults. For 

96. LA. CHILDREN'S CODE art. 1553 (West Supp. 1992). 
97. Id. art. 1554(1)-(3). 
98. See ide art. 1557. 
99. IND. CODE ANN. § 31-6-4-3(1) (Bums Supp. 1992); R.I. GEN. LAws § 40-11-3(b) 

(1990). . 

100. ARIz. REv. STAT. ANN. § 36-2281 (1986). 
101. MEISEL, supra note 53, § 13.3. 
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adUlts, the law is increasingly authoriz~g fami~y members to act 
for .incompetent relatives. For children, the law is far more diverse. 
Parents are required to provide necessary medical care for their 
children, and in some states, they are sPecifically authorized to 
consent to health care on their children's behalf: but what these 
provisions mean is unclear. Case-law development has been 
largely. cut off in the wake of the right-to-life perspective of the 
Baby Doe ·regulations. Other family members are almost entirely 
left.out of the legal picture. 

Yet if the liberal view of·health care decision .making is of 
interest-:-and, whatever its merits', it is the·predom~nantview in 
bioethics .today-this· legal picture is backwards·.. Within this 
liberal. framework, the roles of families for adult patients are 
principally repOrting, and implementing the patient's 'own choices 
or advocating for the patient's best interests. The role of. parents 
in making decisions for their children, however, may extend to 
decisions which, within limits, shape their children's futures. Yet, 
under current law, families are given greater latitude in decision 
making for incompetent adults than for their children. Perhaps 
this conclusion shows that the liberal picture itself is flawed. Or 
perhaps it shows that the intervention ofthe Baby Doe regulations 
has unfortunately truncated development· of legal understanding 
of the authority of parents to make, health care decisions for·their 
children.. 
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Moreover, judges continue to trivialize the danger a battered 
woman" faces. ·One judge chastised a woman for obtaining· a 
restraining order' against her husband, who had beaten her, 
choked her, and threatened to kill her, indicating that she 'was 
taking up the court's time when "it has a lot more 'serious matters 
to contend with."M'She had requested a police escort to accompa
ny her to the apartment she shared with her husband so she could 
pack some clothes. The judge refused, saying: "Mou don't need the 
police .. ~ ijustl go there and act as an I;ldult."M Less than ·one 
month later, the woman's body was found, having been shot, 
stabbed, and .strangled to death by her husband.156 

Other incidents demonstrate the continuing presumption that 
women may be beaten or killed for "provokin~' their husbands 
with "misbehavior." One judge sentenced a man, who abused his 
wife. for fifteen years and ultimately shot her five times in the face, 
to two years in a work-release program. The judge stated that 
leniency was appropriate because the man's wife had engaged in 
certain "highly provoking acts" before her death.57 'These acts 
included deceiving her husband by acting very loving toward him 
immediately before fleeing the marriage, and failing to leave him 
a note explaining her departure.58 In another such display of 
traditional bias, a New York City police sergeant, after hearing the 
details of a brutal assault, noted that "[mlaybe she wasn't giving 
him what he needed sexually."69 Thus, presumptions regarding 
the nature of domestic violence lead to toleration of violence 
perpetrated against women by the men with whom they are 
intimately involved. 

The criminal justice system's unresponsiveness to battered 
women's complaints may have .lethal consequences. Several 
commentators argue that failure to intervene effectively in 
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domestic violence contributes to interspousal homicide.60 One 
study revealed that more than eighty percent of women killed by 
their spouses sought police help one to five times before being 
killed,.61 Thus, as one commentator notes, "until improved policies 
are adopted and take 'effect, a battered woman's first contact:'with 
the legal system may be as a criminal defendant. ,,62 

C.The Law ofSelf-Defense 

Self-defense is themost·widely recognized defense to inten
tional homicide. It rests on the belief that a person is justified in 
defending him or herself·· against physical. harm.63 Generally, 
individuals may resort to deadly force to protect themselves ifthey 
reasonably believe that they are in imminent· danger of death or 
serious.bodily harm, and deadly force is ,necessary to· avoid the 
harm.64 This definition gives rise to four issues 'commonly the 
focus ofjurisprudence surrounding battered women's self-defense 
claims: (1) the standard for measuring the reasonableness of the 
defendant's actions; (2) the temporal proximity of danger facing 
the defendant; (3) the proportionality of force .used to meet the 
threatened hann;and (4) the defendant's duty' to 'retreat.65 

60, See, e.g., BOCHNAK, supra note 14, at 10-11 ("[Ilnadequate protection has serious 
cOnsequences for women, since . . . incidents of domestic violence c,ommonly result in 
serious physical injury or death for the woman. tI); Michael Dowd, Dispelling the Myths 
About the "Battered Woman'. Defense:" Towards a New Understanding 567, 571 (1992) 
C'[Blattered women have known that they could expect little protection from asociety 
made up of individuals who resembled,' at least in thought, the men who beat them. 
Some of these women have died as a result. but others, in the face of impending death, 
have fought back and killed their abusers."); M.D.A. Freeman, Domestic Violence: TIu! 
Limits of Effective Legal Action, 20 CAMBRIAN L. REv. 17,22 (1989) (summarizing 
research linking pro-arrest policies with downward trend in domestic homicides); 
Margaret Howard, Husband-Wife Homicide: An Essay from a Family Law Perspective, 
49 L. & -CONTEMP. PROBS. 63, 87 (1986) (encouraging changes in legal system in order 
thatpattem of escalation that may lead to homicide will be interrupted). 

61. WALKER, supra note 46, at 64. 
62. Cipparone, supra note 22, at 428. 
63. Schneider, supra note 4, at 630. Successfully invoking self-defense pardons an 

individual's use of force because the circumstances justify it. Acting-in self-defense is 
thus held to be correct, or even'·laudable" conduct. Phyllis L. Crocker, The Meaning of 
Equality for Battered Women Who Kill Men in Self-Defense, 8 HARV. WOMEN'S L~J. 121. 
130-31 (1985); Schneider. supra note 4, at 630-31. Self-defense is ideologicallydiatinct 
from defenses that excuse the wrongful use offorce because the individual's state oCmind 
was such that the conduct is tolerated. See Crocker, supra, at 130-31. 

64. LAFAVE" SCOTt, supra note 19, at 454. 
65. See Holly Maguigan, Battered Women and Self-Defense: Myths and Miscdncep
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1. Reasonable Belief 

The reasonableness of a defendant's belief in the necessity of 
using deadly force in self-protection is measured by. varying 
standards. Some jurisdictions employ an objective standard of 
reasonableness and a few employ a subjective standard. The 
majority employ a standard that incorporates both objective and 
subjective elements.86 

Strict adherence to an objective standard of reasonableness 
may impede 'battered women's self-defense claims.s7 Social mores, 
based on deeply rooted societal values 8I\d priorities, determine 
when conduct is "objectively" reasonable.86 As we have seen, the 
traditional status of a married woman vis;.a-vis her husband was 
such that a wife killing her husband would not have .been 
considered reasonable under any circumstances.69 

While women's status in society appears to be improving,70 
widely held beliefs about the, impropriety of 'a wo~an defending 
hers.elf violently against her l~ver or spouse remain.71 Specifical
ly, beliefs that continue to hamper a battered woman's ability to 
establish the reasonableness element of her self-defense claim 
include: (1) the belief that women are inherently irrational;72 
(2) the belief that a man who has beaten his wife before without 
killing her would be unlikely to kill her in subsequent beatings;73 

tioM in Current Reform Pr,opo.als, 140 U. PENN. L. REv. ~79, 385 099J.}. 
66. [d. at 457. . ' 
67. Walter W.Steele, Jr. & Christine W. Sigman, Reexamining tM DoctriM ofSelf 

DefenMl to Accommodate Battered Wom.tt~, 18 AM. J. CRIM. L. 169, 1.76 (991). 
68. Schneider, supra note 4,at 635. . 
69. See supra note 8 and accompanying text (discussing common law's treatment of 

women who killed their husbands); see .also Crocker, supra note 63, at 131 n.48 (''To see 
women's acts of self-defen.e 88 justified-particularly when they result in ,the death of 
a hus~d-is to tum Blackstone on his head,. The argument posits the act .. legally 
justifiable where once it was treasonous.... This may illuminate the fundamental 
difficulty with the legal system's response to wOmen's self-defense claims."). 

70. See Norman J. Finkel et aI., TM Self·Defense Defense and Community Sentiment, 
15 L. & HUM, BEHAV. 585, 593 (asserting that community sentiment, as gau(ed by mock 
juror studies, shows considerable support for not guilty by reason ofalf-defense verdict& 
in battered woman cases). But see GILLESPIE, supra note 12, at 94 ("Where self-defense 
is involved, .. ; it is difficult to avoid the conclusion, looking atconvictiona, that jurors 
frequently are unwilling to believe that it is ever reasonable for a woman to kill her 
mate."). ' 

71. GILLESPIE, supra note 12, at 129-30. 
72. Schneider, supra note 4, at 636. 
73. See GILLESPIE, supra note 12, at 24, 59,-60. In People v. Chapman, 364 N.E.2d 



992 UTAH LAW REVIEW [1992: 979 

and (3) the belief that 'battered women enjoy or provoke the 
beatings they receive.74 Jurisdictions that fail to incorporate 
subjective elements into their reasonableness standard run the 
risk that beliefs such as these will infonn jurors' "objective" 
account of reasOnableness. 

Fortunately, at present the majority of jurisdictions employ 
a mixed subjective-objective standard.76 These jurisdictions allow 
the biases operating against battered women's self-defense. claims 
to be countered by expert testimony on the battered woman 
syndrome.76 The testimony, based largely on research initiated by 
Dr. Lenore Walker,77 attempts to explain the .reasons battered 
women remain in their relationships· other than suppos~ 

masochistic desire or inexplicable female irrationality. One expert 
explains that the "testimony begins with a description of what 
studies have shown to be characteristic ofbattered women.· .' .. An 
important aspect of this portion of the testimony comes from the 
fact that research findings often go against prevailing misconcep
tions about battered women. Thus, misconceptions can be correct
00.,,78 Moreover, the testimony elucidates' the cyclical nature of 
the violence battered women experience79 and its escalation over 
time.so It thus demonstrates that as the beatings increase in 
severity, a woman's belief that this time she will be killed. may 
well be reasonable.81 

577 (Ill. App. Ct. 1977), the court relied on this reasoning to uphold a battered woman's 
manslaughter conviction. Id. at 580-81. The defendant introduced evidence of prior 
beatings. Id. at 580. "The evidence," the court found, "does not establish any reason 
which would require the court to believe that this assault was more serious than the 
others." Id. 

74. GILLESPIE, supra note 12, at 157. . 
75. See Maguigan, supra note 65, at 409; Steele & Sigman, supra note 67, at 176. 

Only a distinct minority of jurisdictions currently employ either the pure objective or 
subjective standards. See LAFAVE & SCOIT, supra note 19, at 457-58; Maguigan, supra 
note 65, at 409. 
. 76. See Steele & Sigman, supra note 67, at 176. A healthy majority ofjurisdictions 

now allow expert testimony in battered women's self-defense cases. See Lenore E. 
Walker, Battered Women Syndrome and Self-Defense, 6 NOTRE DAME J. L. ETHICS & PuB. 
POL. 321, 321 (1992); Jeanne-Marie Bates, Comment, Expert Testimony on the Battered 
Woman Syndrome in Maryland, 50 MD. L.REv. 920, 920-21 (1991). 

77. WALKER, supra note 46; see also State v. Williams, 787 S.W.2d 308, 311 (Mo. Ct. 
App. 1990) (citing Walker as originator of battered woman syndrome theory). 

78. JULIE BLACKMUN, INTIMATE VIOLENCE: A STUDY OF INJUSTICE 190 (1989). 
79. See WALKER, supra note 46, at 55-70. 
80. GILLESPIE, supra note 12, at 69-60. 
81. Cipparone, supra note 22, at 434. 
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In addition, whether an objective, subjective, or mixed 
standard of reasonableness is employed, a battered woman may 
introduce evidence. of her batterer's past acts of violence against 
her. This evidence, sometimes referred to as "history of violence" 
evidence, is admissible in every jurisdiction to establish -the 
reasonableness of a defendant's fear of danger.82 A battered 
woman may' also introduce evidence that her batterer threatened 
her with death or violence to explain the reasonableness of her, 
what otherwise might be perceived as, overly severe self-protective 
measUres. In People v. Bush,83 for example, a California Court. of 
Appeals held that a person whose life has been threatened is 
justified in acting morel quickly and' taking harsher protective 
measures than would bel a person not receiving such threats.84 

Thus, in many jurisdictions self-defense law as it now stands 
does not unfairly prohibita battered woman from establishing that 
h~r perception of danger was reasonable. Evidence of her batter
er's prior violence toward her, and perhaps his threats of death, . 
coupled with expert testimony aimed at dispelling anachronistic 
notions .about .battered women who kill, will in many cases be 
sufficient to meet the combined subjective-objective standard. 

2. Imminent Danger 

The law ofself-defense, besides Fequiring that the defendant's 
apprehension of danger be reasonable, requires that a threatened 
attack be imminent before force is used to defend against it.85 

Underlying this requirement is the rationale that, where there is 
no certainty that a threat of future violence will in fact be carried 

82. See JOHN w. STRONG, MCCORMICK ON EVIDENCE § 193 (4th ed. 1992); Maguigan, 
supra note 65, at 421 n.145, 422; Susan Estrich, Defending Women, 88 MICH. L. REv. 
1430, 1436 (1990) (book review). The decedent's history ofviolence toward third persons, 
ifknown to the defendant, is admissible under the same theory of relevancy. See LAFAVE 
& SCOTT, supra note 19, at 457; Maguigan, supra. 

83. 148 Cal. Rptr. 430 (Ct. App. 1978). 
84. Id. at 435-37; se~ also State v. Spaulding, 257 S.E.2d 391 (N.C. 979) (holding 

actual show ofdeadly force unnecessary where assailant who made threats and advanced 
with hand in pocket had stabbed defendant on prior occasion); State v.Wanrow; 559 P.2d 
548 (Wash. 1977) (reversing defendant's conviction because jury instructed not to 
consider defendant's knowledge of assailant's reputation for violence, but only acts or 
circumstances "at or immediately before the killing"). 

85. LAFAVE & SCOTT, supra note 19, at 458. 
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out, homicide .cannot be condoned.86 Traditionally, a threat·made 
without a present ability to carry it out would not satisfy the 
imminence requirement, no matter how certain it was .that the 
threatened conduct would eventually occur.87 Even a threat made 
with the present ability to carry it out had to be coupled with an 
overt act in order to be reasonably perceived as imminent. 

Jurisdictions adhering to narrow imminence standards limit 
the focus of inquiry to the particular instant ofdefendant's action. 
Jurisdictions applying a broader standard, on the other hand, 
allow inquiry into the circumstances, including. past events, 
sUITOunding the defendant's resort to self-defense.88 Further, 
some jurisdictions require prima facie evidence of an overt act 
before expert witness testimony or history ofviolen'ce evidence can 
be introduced. Others allow the defendant to introduce ·expert 
witness testimony or history of vi~lence evidence in' order to 
establish the presence of an· overt act.89 

' 

Many battered women would have difficulty meeting the 
imminence requirement under the narrow or prima facie overt act 
standards. Battered women kill within the context of an ongoing 
and escalating cycle ofviolence.90 They may come to· perceive that 
danger is imminent based on their intimate familiarity with their 
batterer's cycles of behavior-from loving and conciliatory, to 
tense, to violent. As the battered woman lives through increasingly 
violent episodes, her perception that her death is imminent 
becomes increasingly acute. She must be allowed to show that, 
based on her experience with her batterer, she reasonably 
perceived a seemingly insignificant gesture to be an "overt act" 
signalling the imminent onslaught of deadly violence.91 If this 
evidence is not presented, a battered woman's claim that, for 
instance, she knew her batterer was about to kill her because of 
the tone of his voice, would seem incredible. 

86. Id.; Cipparone, Bupra note 22, at 437. 
87. GILLESPIE; supra note 12, at 67; Vandenbraak, Bupra note 40, at 651-52; see also 

People v. Lucas, 324 P.2d 933, 936 (Cal. Dist. Ct. App. 1958) ("[TJhreats alone, 
unaccompanied by some act which induces in defendant a reasonable belief that bodily 
injury is about to be inflicted, do not justify a homicide."). 

88. Maguigan, supra note 65, at 414. 
89. Id. at 424. 
90. WALKER, supra note 46, at 61-62. 
91. Id. 
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Most jurisdictions recognize that inflexible adherence to the 
naITOW or prima facie overt act requirement is often inappropri
ate.92 These jurisdictions allow expert witness testimony to 
explain how a battered woman, having experienced numerous 
tension-building phases' that erupt into violence at the slightest 
instigation, and having thus been conditioned'intohypervigilance 
to her batterer's every move, might reasonably perceive impending 
danger or an overt act where' a jury' of twelve objective persons 
might not.93 Courts allowing this evidence have held that a very 
subtle or insignificant act on the part of the batterer,94 or a 
change in the batterer's pattern of abuse,95 may be sufficient- to 
constitute a reasonable, perception on the part of a battered 
woman that she is in imminent danger of death or serious bodily 
hann. Thus, under the law of many jurisdictions, the imminence 
requirement does not present the insurmountable difficulty to 
battered women's self-defense claims that it might once have. 

3. Proportional Force 

The third often-litigated element ofself-defense law is that of 
proportional force. The proportional force requirement limits the 
use of deadly' force to stave off an attack ,to those' instances' in 
which deadly force is itself threatened.96 If rigidly applied, this 
rule would preclude the use of a deadly weapon against an 

92. Maguigan, supra note 65, at 424. For a breakd9wn of jurisdictions applying 
narrow or broad temporal proximity standards, as well as traditional versus lower
showing overt act requirements, see Professor'Maguigan's table, ide at 461. 

93. Walker, supra note 76, at 324; see' also GILLESPIE, supra note 12, at 135 (ttThe 
threats and verbal harangues and 1ittle batterings' of the tension-building stage that 
lead so inexorably to a major beating may seem relatively trivial in themselves. But 
when they are recognized as part of a pattern they can be.seen for what they are ... : 
signals that worse violence is to come. Since the woman knows from her own painful 
experience that the next beating may well be worse than the last and that once it starts 
she will be powerless to stop it, ... [w]hat migh~ appear at first glance to be an 
overreaction is an entirely reasonable response to the situation she actually faces ....tt). 

94. See State v. Hodges, 716 P.2d 563, 565, 569 (Kan. 1986); Statev. Osbey, 710 P.2d 
676, 678-80 (Kan. 1985); State v. Hundley, 693 P.2d 475, 476, 479-80 (Kan. 1985). 

95. State v. Williams, 787 S.W.2d 308, 312-13 (Mo. Ct. App. 1990). 
96. LAFAVE & SCOTT, supra note 19, at 456. The self-defense provisions of some 

states extend lawful use of deadly force to extreme intrusions on freedom of the person, 
such as kidnapping and rape.Id. at 456 n.15. Utah is among these states. See infra note 
155 (setting forth Utah's justifiable homicide provision, UTAH CODE ANN.§ 76-2-402(1) 
(Supp. 1992), which provides that deadly force is justified ,"ta prevent the commission of 
a forcible felony"). 
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unarmed assailant.97 Since the vast majority of battered women 
use weapons-usually guns-against their batterers,. who most 
often use only their hands,98 the role would preclude self-defense 
claims in most cases involving battered women. 

However, an ovelWhelming majority of jurisdictions do not 
adhere to a rigid proportional force requirement.99 Rather, 
account is taken of the respective size and sex of the assailant and 
defendant, and of the anticipated nature of the unarmed attack in 
light of a history of abuse or other factors relevant to the defen
dant's assessment of risk.1OO Thus a battered woman, under the 
majority approach to the proportional force ~le, should not be 
precluded from a self-defense defense because she used a gun 
against her unarmed attacker. 

4. Duty to Retreat 

The majority of juri~dictions do not require persons under 
attack to retreat, even if they can do so safely, rather. than stand 

101their ground against an aggressor. In the "strong" minority 
that do impose a duty to retreat, "taking what might be regarded 
as a more civilized view,"102 a person is not required to retreat 
from their home except, in some jurisdictions, when the assailant 
is a co-occupant. This co-occupant exception to the minority rule 
may work to the disadvantage ofsome women's self-defense claims 
since it most battering incidents occur in premises battered women 
share with their batterers.103 However, this aspect of the duty to 
retreat is rarely a determinative issue in battered women's self
defense cases.104 

The more formidable aspect ofthe duty to retreat for battered 
women has been its confusion with a supposed obligation to leave 

97. LAFAVE. SCOTT, supra note 19, at 456. 
98. Maguigan, supra note 65, at 416 n.131. 
99. Id. at 417. 
100. LAFAVE & SCOTr, supra note 19, at 456-57. 
101. Id. at 460. 
102. Id. 
103. Having reviewed 270 battered women's homicide cases, Professor Maguigan 

places the proportion at between 56% and 61% depending on whether the battering 
incident took place in the context of a confrontational or a non-confrontational ·case. 
Maguipn, .upm note 65, .t 420 n.141. 

104. Id. at 420. 
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the relationship. Commentatorsl05 and trial COurts
lO6 make this 

mistake, though few appellate courts do. l07 When it occurs~ it 
can be ·explained only as a misunderstanding of the law.108 

D. Polar Approaches 

Based on this summary overview of modem self-defense 
principles, it appears that many instances in which battered 
women kill their abusers would meet the substantive requirements 
of self-defense. Yet applications of the· law of self-defense that 
operate to vindicate battered women have met with some resis
tance, and battered women's self-defense claims in general are a 
subject ofconsiderable controversy. On one side of the controversy 
are contentions that the law of self-defense is being applied more 
leniently to battered women.109 On the other are contentions 
that the law of self-defense is inherently biased against women 
and that equal protection mandates that those biases be ad
dressed. The remainder of this section outlines the basic argu
ments advanc,ed in support of both positions. 

1. Women are Getting Lenient Treatment 

Gubernatorial pardons, lenient sentences, and acquittals of 
women who murder abusive spouses have resulted in the percep
tion that women are "getting away with murder.11110 ·A battered 

105. See, e.g., Stephen J. Schulhofer, The Gender Question in Criminal Law, 7 Soc. 
PHIL. & POL'y 105, 129 (1990) ("Many women do successfully escape from abusive mates. 
Those who instead resort to deadly force should have to prove the concrete circumstances 
that prevented them from doing likewise. tt

); see a180- sources cited infra note 134. 
106. See, e.g., cases cited supra note 16. 
107. Maguigan, supra note 65, at 419. 
108. See infra text accompanying notes 217-19 (discussing dissenting judge's 

imputation of duty to retreat on Erlene Strieby in derogation of Utah law). 
109. See, e.g., Mira Mihajlovich, Comment, Does Plight Make Right: The Battered 

Woman Syndrome, Expert Testimony and the Law of Self-Defense, 62 IND. L.J. 1253, 
1269, 1281 (1986-87) (asserting that testimony ofbattered woman syndrome neutralizes 
the law of self-defense); Marilyn H. Mitchell, Note, Does Wife Abuse Justify HomicitU, 
24 WAYNE L. REv. 1705, 1729-30. (1978) (discussing "unwise expansion of homicide 
defenses"); Estrich, supra note 82 (asserting battered woman syndrome evidence should 
not be admitted to eliminate imminence requirement). 

110. GILLESPIE, supra note 12, at 3-10; see, e.g., Geraldine. Baum, Should These 
Women Have Gone Free?, L.A. TIMES, Apr. 15, 1991, at E1 (outlining criticism of 
Maryland governor's grants ofclemency to eight battered women who killed or assaulted 
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woman's history'of abuse' is perceived as giving her a license to 
kill, to engage in vigilante justice, or to declare an "open season on 
men."Ill The legal arguments advanced against battered 
women's self-defense claims reflect these perceptions. 

(a) Empathy Legally Insufficient to Justify Murder 

Battered women's self-defense pleas" have been called "a 
request to abandon limits on self-defense out of empathy for· the 
circumstances of the· defender and disgust for acts· of [the] 
abuser."112 This characterization of battered women's homicide 
cases views the'introduction of evidence regarding the history of 
prior abuse as solicitation for". sympathy. liS 'Proponents of this 
view insist that sympathy must not operate to "carvell out an 
exception to general principles and ·sanction[] homicide for a 
particular class of persons.n114 

their mates); Tamar Lewin, Criticism of Clemency May Affect Efforts to Free Battered 
Women, N.Y. TIMES, Apr. 2, 1991, at A17 (setting forth political obstacles to governors 
granting clemency); Cathy Young, Getting Away with Murder, NEWSDAY, June 18, 1991, 
at 42 ("[M]any people ... find it unsettling that a woman, even one who has been 
horribly abused, should be able to kill a man iIi his sleep or hire a hit man almost with 
impunity."). " 

111. JONES, supra note 5, at 289-92. The first trial to receive national attention was 
that of Francine Hughes, who was charged with first degree murder in the March 9, 
1977, death-of her husband. One of Mrs. Hughes's neighbors told reporters at the time 
of her trial that "[i)f she gets out of this there'll be a lot of dead guys.lying around.". Id. 
at 290. Another commented that her acquittal would mean "open season on men." Id.; 
Bee also Kay Bartlett, Spousal Homicide Law: "Open Season II on Men--or Domestic 
Violence', L.A. TIMES, Mar. 17, 1991, at A3~ (prosecutors protested Ohio Governor 
Richard Celeste's grant of clemency to 26 battered women, saying he might just as well 
have declared "open season on men"); Richard Cohen, Vigilante Justice Back in Women's 
Movement; Women Turn the Tide on Vigilante Justice, WASH. POST, Dec. 4, 1977, at B1 
(feminist response. to Hughes case is adoption of worst of male-dominated code-"the 
notion that for certain kinds of behaviour arough, v~gilante justice is in order"); Susan 
Diesenhouse, Women Driven to Kill are Shown More Mercy, N.Y. TIMES, Jan. 30, 1989, 
at A10 (opponents of gubernatorial pardons noted that being battered is not an excuse 
for "preplanned executions");· Jerald K. Footlick & Elaine Sciolino, Wives Who Batter 
Back, NEWSWEEK, Jan. 30. 1978, at 54 (battered women's murder cases reveal a trend 
that "smacks uncomfortably of frontier justice" and might create "a new legitimacy for 
violent retaliation"). 

112. Estrich, supra, note 82. at 1437. 
113. See Mitchell, supra note 109, at 1726 ("Although unstated, the real plea in 

abused wife homicide cases seems to he 'I couldn't take -anymore.' That has never been 
a legal defense."). 

114. Id. at 1731. 
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The Supreme Court of North Carolina adop1$i this view in 
State v. Norman. ll6 Judy Nonnan, the defendant,. killed her 
husband of twenty-five years, J.T.,while he napped.l16 J.T. had 
forced Judy to prostitute herself, beath~r when she refused ,and 
when she did not bring in enough money, and had threatened to 
kill or maim her O:Jl several occasions.ll7 The court, noted that 
the defendantts evidence was "poignant.tlils However, the evi
dence, did not justify "stre~hing the law of. self-defense. to fit the 
facts of this case.,,119 Such a result "could not be limited to a few 
cases decided on evidence as poignant as this.,,120 

The Supreme Court of Kansasreaehed a similar conclusion 
inState v.' Stewart.121 In that case, Peggy Stewart killed her 
husband Mike while he sle,pt. l22 Mike had threatened to kill 
Peggy on several occasions. Once, he shot·her pet cat anq! then, put 
the gun to ,Peggy's ,head and threatened to pull the trigg~;r. He 
ordered Peggy to kill her daughter and buryh,er. When Peggy:ran 
away, Mike retrieved her, told her he would kill her if she ever 
ran away again, and forced her to have oral sex with him several 
times. The next morning, he indicated that she need not bother 
cleaning house beCause she would not ~ there; long, and that she 
should not bother with her things because she could not take them 
with her. Peggy shot Mike later that evening as he 'slept. 

.The court sympathized with thenQtion that, Mike, StewartI 

was an "eVil man who deserved the justice he received from his 
battered 'wife."123 However, the ,'court held that' to, allow a,· self
defense instruction would modify "the law of self-defense to be 
more generous to on'e suffering from the battered woman syn
drome than to any other defendant relying on self--defense.fll

24. 

115. 378 S.E.2d 8, 15 (N.C. 1989). 
116. Id. at 9-11. 
117. Id. 
118. Id. at 15. 
119. Id. 
120. Id. 
121. 763 P.2d 572, 579 (Kan. 1988). 
122. The facts are taken from the court'. opinion inStewarl, 763, P.2d at 574~76., 

123. Id. at 579. 
124. Id. 
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(b) ~igilante Justice 

Battered women's use of deadly force against their abusers 
has been characterized as "a kind of vigilante justice the law is 
supposed to preclude."l25 This view sees battered women's use of 
deadly force as a reaction to threats of future abuse, or retaliation 
for past abuse. If the -law were to justify such behavior, the 
argument goes, it would be sanctioning "instant execution" of all 
wife beaters. 

The majority adopted this view in Stewart. 126 The opinion 
characterized Peggy's killing ofMike as revengeful, noting Peggy's 
reply when asked why she had killed her husband: "It was as if 
Mike was going to do something again like had been done 
before."127 Thus, the court concluded that Peggy was not entitled 
to a self-defense instruction.l28 "To hold otherwise," the court 
stated, "would in effect allow the execution of the abuser for past 
or future acts and conduct."l29 Further, "'[t]o pennit capital 

_punishment to be imposed upon the subjective conclusion of the 
[abused] individual that prior 'acts and conduct of the deceased 
justified the killing would amount to a leap into the abyss of 
anarchy."'l30 

The Norman court similarly characterized Judy Nonnan's 
killing of her husband as motivated by revenge or retaliation.lSI 

The court brought out evidence that Judy had expressed consider· 
able anger toward her husband and said she would kill him 
"because of the things he had done to her."132 The court held 
that the requirements for self-defense could not be "relaxed" to 
accommodate these facts. To do so, the court stated, 

would tend to categorically legalize the opportune killing of 
abusive husbands by their wives solely on the basis of the 
wives' testimony concerning their subjective speculation as to 
the probability of future felonious assaults by their husbands. 

125. Mitchell, supra note 109, at 1731. 
126. Stewart, 763 P.2d at 579. 
127. Id. at 575. 
128. Id. at 579. 
129. Id. 
130. Id. (quoting Jahnke v. State, 682 P.2d 991, 997 (Wyo. 1984». 
131. See State v. Norman, 378 S.E.2d 8, 9-11 (N.C. 1989). 
132. Id. at 10-11. 
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Homicidal self·help would then become a lawful solution, and 
perhaps the easiest and most effective solution, to this 
problem.133 

(c) She Was Free to Leave 

The threshold argument for opponents of battered women's 
self-defense claims is that "a woman in a violent relationship 
would appear always to have an alternative to killing the 
man-leaving the relationship.lI.l34 The majority opinions in both 
,Norman and Stewart emphasized this aspect of the evidence. In 
Norman, the court stated that "the defendant had ample time and 
opportunity to resort to other means of preventing further abuse 
by her husband."l35 Similarly, the Stewart court noted that 
Peggy "voluntarily agreed to return home with Mike," andthat she 
"showed no inclination to leave."l36 Further, "Peggy's annulment 
and divorces from former husbands, and her filing for divorce after 
leaving Mike, proved that Peggy knew there were non-lethal 
methods by which she could extricate herself·from the abusive 
.relationship.,,137 

2. Self-Defense Law Is Biased Against Women 

(a) Equal Treatment, Not Empathy 

The central distinction between proponents and opponents.of 
battered women's self-defense claims is the perception of the law's 
treatment of battered women: opponents perceive that the law 
affords battered women special treatment,l38 while proponents 
perceive that the law treats battered women less favorably than 

133. Id. at 15. 
134. David L. Faigman, Note, The Battered Woman Syndrome and Self-Defense: A 

Legal and Empirical Dissent, 72 VA. L. REV. 619, 621·22 (1986); see also Note, The Effect 
ofMarriage on the Rules ofthe Criminal Law, 61 COLUM. L. REV. 73, 94 (1961) ("Abusive 
conduct may be sufficiently controlled by the spouse's ... ultimate remedy of leaving the 
home."). 

135. Norman, 378 S.E.2d at 13. 
136. Stewart, 763 P.2d at 578. 
137. Id. at 576. 
138. See, e.g., Mitchell, supra note 109, at 1731 ("[A]bused wives who retaliate with 

deadly force against an abusive husband appear to be getting favored treatment from 
judges and juries in derogation of the law."). 
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it does men.1S9 The p~oponent'8 argument is two-pronged: -(1) the 
elements of self-defense presuppose circumstances far removed 
from those actually present when battered women kill their 
batterers,l40 and (2) traditional biases operate to make the law 
of self-defense discriminatory in effect.14l -Ignoring these aspects 
of a battered woman's self-defense claim, proPonents contend, 
"places a burden on her that her male counterpart is not asked to 
bear.,,142 

In a landmark decision, styled State v. Wanrow,l43 the 
Washington Supreme Court recognized that to apply blindly the 
elements of self-defense to the circumstances in which a~ woman 
defendant kills would deny her equal treatment-under the law of 
self-'defense. The court -found that the trial court's instructions on 
the'law of self-defense could have left the jury with the impression 
that the standard of reasonableness was one "applicable to an 
altercation between two men. II144 Such a 'standard would ignore 
the fact that the defendant was a five-foot-four-inch woman who, 
~ a result of sex discrimination, had no training or experience in 
physical combat.145 Her perceptions of danger could not be 
expected to be the- same as those of a "reasonable mall" involved 
in a physical struggle with an equally matched assailant. Thus, 
she could reasonably perceive the need to use a weapon to defend 
herself,even though her assailant was not armed. l46 The court 
warned: 

Until such time as the effects of. [our nation's long and 
unfortunate history ofsex discrimination] are eradicated, care 
must be taken to assure that our self-defense instructions 
afford, women the right to have their conduct judged in light 

. 139. See, e.g., Schneider,supra note 4, at 630-38 (arguing sexual prejudices restrict 
women's self-defense claims). 

140. See GILLESPIE, supra note 12, at 5. 
,141~ See GILLESPIE, supra note 12, at xiii, 191; see alsQ Crocker, supra DQte 68, at 

132 (suggesting individualized approach "can equalize the positiQns of male and female 
defendants by recognizing their differences"); Schneider, supra note 4, at 840 (s.tating 
greater individualization necessary to provide equal treatment for battered women 
raising self-defense claims). 

142. Schneider, supra note 4, at 640. 
143. 559 P.2d 548 (Wash. 1977). 
144. Id. at 558. 
145. rd. 
146. See id. 
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of the individual physical handicaps which are the product of 
,sex discrimination. To fail to do so is to deny' the right of the 
individual woman inv~lvedto trial by the same rules which 
are applicable to male defendants.l4

? 

, In addition to contending that the presuppositions of self.. 
defense law may not apply when women defend. themselves 
against men, proponents of battered women's self-defense claims 
argue that traditional. biases affect a battered woman's ability to 
successfully present her case.l48 To receive equal treatment, a 
battered woman must be able to present ~vidence explicitly 
address~ng the inapplicability of stereotypical attitudes in the 
circumstances of 'her case.l49 Many courts have accepted that 
expert testimony may be introduced for such, edification purpos.. 

l50es.

(b) Reasonable Response 

Opponents ofbattered women's self-defense claims character
ize the .women's actions as retaliatory, or responses to mere threats 
of future hann, while proponents attempt to ,show that battered 
women act in response to real danger, which they perceive based 
on .long .experience with their abuser's patterns of abuse. Propo
nents argue that a battered woman's experience with her abuser 
gives her insight into the ris~ she faces that may well make her 
action reasonable.151 

In 'State u. Gallegos,152 the New Mexico Court of Appeals 
accepted this characterization of reasonableness. The lower court 
had denied Ani~ Gallegos a self-defense instruction because it 

147. Id. at 559. Courts have responded favorably to Wanrow. The modern trend in 
the law of self-defense is to consider individual circumstances that might bear on the 
reasonableness ofa defendant's defensive actions, such as the~size ofthe defendant vis-a.. 
vis her attacker, and the attacker's reputation for violence or prior history of violence 
with the defendant. See Mather, supra note 40, at 565. 

148. Crocker, supra note 63, at 132; see supra note 71 and, accompanying text. 
149. See Crocker, supra note 63, at 132. 
150. See Mather, supra note 40, at 574. 
151. See Estrich, supra note 82, at 1436. Estrich argues that a woman's choice may 

be reasonable if the woman is probably right in her assessment. "D0e8 the woman know 
something we don't about the risk she faces? If the answer is yes, then the Jury should 
know it as well, and take it into account.tt Id. 

152. 719 P.2d 1268 (N.M. Ct. App. 1986). 
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found that there had been no "obvious threat at the .time· of,the 
slaying."l53 However, Anita had been threatened by her husband 
George on several prior occasions. George had threatened to cut off 
her breasts if they grew any larger and had placed· a gun to her 
head and said he ·would kill her if she ever left him. On several 
occasions, he tied her hands behind her back and sodomized her 
until she bled. On the day Anita killed George, he had once·again 
sodomized her and threatened to kill her if she left him. -When he 
ordered her into the bedroOm, she responded by taking a loaded 
rifle in with her and shooting him at close range while he lay-in 
bed. The court emphasized that, based on "her knowledge ofwhat 
had happened to her in similar circumstances," Anita's perception 
of an imminent threat of danger arising when George called her 
into the bedroom may well have been reasonable.1M Thus, she 
was entitled to a self-defense instruction. "To deny the defense of 
self-defense under the facts of this case," the court concluded, 
"would ignore reality."155 

(c) No Alternatives 

Finally, proponents of battered women's self-defense claimS 
characterize the battering relationship as one in which the woman 
is trapped, rather than one in which she is free to leave. This 
argument gains much of its force from empirical evidence demon
strating the legal system's failure to adequately respond to 
battered women's pleas for help.156 Moreover, proponents con· 
tend, the abuse itself is often such that the battered woman 
becomes a hostage in her own home. When she leaves, he searches 
for her, finds her, and brings her back.157 He threatens to kill 
her if she leaves again. 

153. Id. at 1289. The facts are taken from the court·s opinion in Gallegos. 719 P.2d 
at 1271-72. 

154. Id. at 1272. 
155. Id. at 1273. 
156. See Mather. supra note 40. at 556..59. One study demonstrating the inefficacy 

of police protection in Kansas City found that 90% of the city's interfamily homicides 
were preceded by at least one call ~ the police. while five or more calls were made in 
5<WD of the cases. See ide at 557. 

157. Women who leave their abusive spouses are in extreme· danger. Batterers 
search for their wives or girlfriends and escalate the abuse. or kill them. when they find 
them. See MARTIN. supra note 51. at 78-79. 
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This is the view the'dissent emphasized in State v. Nor
man.l68 The opinion noted that when Judy Nonnan left her 
husband, he retrieved her;' when she went, to the Department of 
Social Services, he retrieved her. llS9 Witnesses testified as to 
Judy's experiences with social service agencies and the law, 'which 
had contributed to her sense of futility and abandonment through 
the,inefficacy oftheir protection and the strength ofher husband's 
wrath when they failed. II160 The day before Judy killed her 
husband she called the police. The officer responding to her call 
later testified that her face was bruised, that she was crying, and 
that she said her husband had been beating her all day until she 
could not take'any more~ The officer told her he could do nothing' 
unless she took out a warrant on her husband. She responded that 
if she did, her husband would kill,her.161 This evidence, coupled 
with the defendant's testimony that she felt her husband was 
inescapable, was enough to convince the dissenting judge that 
Judy was not "free to leave." He concluded that "[w]here torture 
appears intenninable and escape impossible, the belief that only 
the death of the oppressor can provide relief is reasonable in the 
mind of a person of ordinary firmness."162 

These cases demonstrate the difficulty battered women's self
defense cl~ms pose. Invoking' self-defense appears inapposite 
when a woman .shoots her husband while he lies resting, ·or in 
response to a request that she come into the bedroom. Yet the 
circumstances of these cases, seen from a different perspective, 
seem to compel a self-defense instruction. Perhaps much of the 
controversy would be quelled were· both sides to recognize that 
substantive self-defense law supports the majority of battered 
women's self..defenseclaims. Thus there need be no struggle either 
for or against a major overhaul in carefully developed principles 
of justification. A more appropriate struggle might instead focus 

. on whe~her available doctrines are being uniformly applied. But 
in the meantime, polar characterizations of fact-specific events 
leading up to the ultimate act of homicide are sure to continue. 

158. 378 S.E.2d,8, 16-17 (N.C. 1989) (Martin, J., dissenting). 
159. Id. at 17 (Martin, J., dissenting). 
160. Id. at 18 (Martin, J., dissenting). 
161. Id. at 19 (Ma~in, J., dissenting). 
162. Id. at 18 (Martin, J., dissenting). 
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III. UTAH'S RESPONSE TO BATTERED- WOMEN WHO KILL 

A. Case Studies 

At least eight Utah women have killed .abusive husbands or 
live-in boyfriends since 1987.163 The cases of two of these· women, 
Nancy Riley, who pled guilty to negligent homicide,~64 and 
Patricia Hughes, released June 23, 1992, from. the Utah State 
Prison after serving time for attempted man81~ughter,~65 -are 
discussed below. Erlene Strieby's case is disCussed in section III.B 
below. 

Nancy Riley's relationship with her boyfriend,-James Gentry, 
began to tum sour six months after he moved into the house she 
shared with her children from a fonner marriage-that is when 
the beatings and the sexual abuse began.166 James started by de
manding sex with Nancy on the living room couch while her 
children watched television.167 This progressed to demanding·sex 
with -her while her children watched. James then began to include 
Nancy's son in the abuse, putting a sheet over Nancy's head and 
forcing her son to perfonn. sexual acts on her. If Nancy protested 
she was beaten. Her injuries frOni James' beatings had-on several 
occasions required emergency medical care. Nancy summoned-the 
police several times to intervene on her behalf, but the police were 
unable to prevent the abuse from continuing. 

On June 5, 1987, Jame~'s sexual demands took on yet a new 
dimension. He told· Nancy --that he was going to. initiate her 
13-year-old daughter into his sexual intrigues, and demanded that 
Nancy bring her to him. Nancy left the room where.Jameslay on 
the couch, returned with a 20-gauge shotgun, and shot James 
point-blank in the back of the head. 

163. Abused Women Who Killed Their Husbands., SALT LAKE TRIB., July 21, 1991, 
atAl. . 

164. Nancy Hobbs, Abuse Victim: My Terror Excited Him, SALT LAKE TRIB., July 21, 
1991,at AI. 

165. Telephone Interview with June Hinkley, Records Officer, Utah,State Prison 
(Oct. 14, 1992) [hereinafter Hinkley Interview]; Nancy Hobbs, Bea.tings Ended When Soft
Spoke", Wife Grabbed Knife, SALT LAKE TRIB., July 21, 1991, at A4. 

166. See Hobbs, supra note 165. 
167. The facts discussed here are taken from an interview with- Brooke C. Wells, 

Defense Attorney for Nancy Riley (Nov. 13, 1991) [hereinafter Well" Interview]. 
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Nancy was charged 'with manslaughter.168 The criminal 
complaint, filed June 19, 1987,169 alleged that Nancy shot James 
"under the influence of extreme emotional disturbance, for which 
there was a reasonable explanation or excuse."170 On the advice 
ofher attomey,Nancy ·told the police and prosecutors working on 
her case of'the circumstances-surrollndingJames's murder.171 

Her story 'was amply,. corroborated by"records from several 
different hospitals detailing her physical abuse, by police records 
ofdomestic violence calls made from her house, by the testimonies 
ofher son and .daughter; ,and by the testimonies ofother witnesses 
who had either' witnessed James's abuse of Nancy or had s~n the 
bruises and other injuries on Nancy's body after the~beatings.172 

Both the prosecution ·and defense agreed that Nancy should 
not be incarcerated.173 Yet, her actions seemed, to fall.outside··the 
realm of Utah's self-defense statutes.174 .Nancy created· a "'prose

168. Ma,pa Woman, 30, Says Innocent in June Killing of Boyfriend, SALT LAKE 
TRIB.,.Aug. 22,1987, at B2. 

169. Hearing Set for Magna Woman Oharged In Boyfriend's Death, SALT LAKE TRIB., 
July 10, 1987, at BS. 

170. Id.; "Ol8O UT~,CODE ANN. § 76-2-402 (Supp. 1992) (d,efining "self-defense"). 
171. Wells Interview, supra note 167. 
172. Id. 

'173. Some of the detectives involved in Nancy's case felt that, given the extenuating 
circumstance8, charges should not have been filed against her. ,Mike.Carter,. Abused 
Lover ETUh /:Vightmare, SALT LAKE TRIB., July 10, 1987~,at B1. Nancy's defense attorney 
indicated that had Nancy not hidden James's body for two days after the murder, 
charges would not have been filed. Wells Interview, supra note 167. Bud Ellett, chief'of 
the Sa1.t Lake Co~nty Attorney's Justice Division, stated that had circumstances been 
even 8lightly different, charges may not have been brought. See Carter, BUPrQ,•. 

174. Nancy was charged under Utah's manslaughter statute, which 'provides alegal 
excuse for killing "under the influence ofextreme emotional disturbllnce for which there 
was a reasonable explanation or excuse"; or "under circumstances where theacto,r 
reasonably believes the circumstances provide a legal justif.ication or excuse {or his 
conduct although the conduct is not legally justifiable or excusable under the existing 
circumstances." UTAH CODE ANN. § 76-5·205(lXb), (c) (1990). 

Utah's justifiable homicide (self-defense) statute provides: 
A person isjus'tified in threatening or using force against another when and 
to the extent that he reasonably believes that such force is necessary to 
defend himself or a third person against such other's imminent use of 

- unlawful force; however, a person is- justified in using 'force which is 
intended or likely to cause death or serious bodily injury only if. he 
reasonably believes that the force is necessary to prevent death or serious 
bodily injury to himself or a third person, or to prevent the commission of 
a forcible felony. 

UTAH CODE ANN. § 76·2-402(1) (Supp. 1992) (emphasis added).
 
Subsection (3) provides' that "a forcible felony includes ... rape, forcible sodomy, and
 
aggravated sexual assault." [d. § 76-2-402(3).
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cutorial dilemma.'''175 On the .one hand, there was the feeling 
that "women who find themselves in this position [should] leave 
it to the proper authorities" rather than take the law into their 
own hands.1?S On the other -hand, there was an uneasy aware
ness that Nancy had tried to "leave it to the proper authorities," 
and the authorities had been unable to help her. 

In the end, the charge against Nancy was amended to a class 
A misdemeanor count of negligent homicide.177 In a hearing 
before Third District Judge Richard Moffat, Nancy pled guilty and 
was placed on "good behavior" probation.178 Deputy Salt Lake 
County Attorney (now Third District Judge) Leslie Lewis told 
Judge Moffat that the plea' bargain was appropriate because 
Nancy had "suffered a great deal through this," and "[w]hile the 
state 'cannot condone this behavior, I believe I understand the 
reasoning that went behind the act."179 Judge Moffat agreed with 
the amended charge, commenting that while Nancy had placed 
herselfin the abusive situation, she had "paid a very dear price for 
[it]," and "that price paid is enough."l80 He told Nancy, "I am 
hopeful you can straighten your life out.,',181 

Patricia Hughes was not shown as much sympathy. She 
received a zero-to-five-year sentence for attempted manslaughter 
in the stabbing death of her husband Charles.182 Charles was in 
the habit of beating Patricia, but usually Patricia felt that she 
could stop him from "going too far."l83 On the day she killed him, 

175. Carter, supra note 173 (quoting statement of Bud Ellett, chief of the Salt Lake 
County Attorney's Justice Division). 

176. Id. James's murder was the second incident that month in which a woman had 
"taken the law into her own hands" and killed an abusive spouse. Id. Peggy Brown shot 
her husband Bradley while he slept, one month before Nancy shot James. Charges were 
not filed against Peggy. Sheriffs Homicide Sergeant Garth Beckstead indicated that the 
shooting occurred after Peggy and her children had been assaulted by Bradley. According 
to the sheriffs logs, deputies had been called to the Brown residence 8 to 12 times the 
prior year for domestic violence.Id. Prosecution against Peggy was not pursued, at least 
in part because of a question whether her Miranda rights had been violated in an 
interrogation that took place in the sheriffs office after the shooting. See ide 

177. Mike Carter, Woman Gets Probation For Killing Abusive Boyfriend, SALT LAKE 
TRIB., April 9, 1988, at Bl. 

178. Id. 
179. Id. 
180. Id. 
181. Id. 
182. Hinkley Interview, supra note 165. 
183. See Hobbs, supra note 165. 
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however, the beating was such that she did not know whether she 
would live or die.184 It began when she returned from work. 
Charles accused her of hiding his'whiskeY,which she deriied.l85 

He then picked up a skillet and smashed her in the head.l86 

When she collapsed to the ground he began kicking her where she 
lay, saying, "I'm going to kill, you bitch, I'm going to kill yoU."187 

After "sustain[ing] enough punishment to finally fight back," 
Patricia struggled for a butcher, knife and stabbed Charles.ISS 

Her daughter, who witnessed the incident" claims that either 
Patricia or Charles would have been dead before the fight 
ended.189 

Patricia was initially ch~rged with second-de~eemurder. The 
charge was reduced to attempted manslaughter when Patricia 
produced evidence of previous beatings Charles }:1ad inflicted 9n 
her. She pled guilty and did not argue self-defense. l90 Patricia 
was released from prison June 23, 1992.191 

Both these cases indicate an unwillingness to recognize 
abused women's self-defense claims. Nancy was ,shown mercy; 
Patricia was not. Yet n~ither woman was seen as responding in a 
reasonable, justifiable manner to defend herself (or, in Nancy's 
case, her daughter) against the grave danger confronting her. 

Utah's self-defense statute provides that a person is justified 
in using deadly force. if, "he reasonably believes. tQe force, i$ 
necessary to prevent death or serious. bodily injury to himself or 

184. Id. 
185. Id. 
186. Id. 
187. Id. 
188. Id. 
189. Id. 
190. Patricia's defense attorney, Nancy Bergeson, stated that Patricia was not a 

typical battered woman because she did not accept her husband's physical assaults 
passively. Telephone Interview with Nancy Bergeson, Federal Public Defender, Portland, 
Or. (November 23,1991). One commentator has noted that court opinions have relied on 
deviations from the" battered woman stereotype to deny self-defense instructions.' See 
Crocker, supra note 63, at 144-50. In Patricia's case, the perception that a woman must 
be a "typical battered woman" in order to argue self-defense may have impeded her 
defense. 

Patricia may also have felt reluctant to argue self-defense based on her abuse at 
Charles's hands because she had previously served time for attempted distribution of a 
controlled substance. Hinkley Interview, supra note 165. Her criminal record would have 
made her an unsympathetic victim. 

191. Hobbs, supra note 165. 
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a third' person, or to prevent the commission of a forcible fel~ 

ny."l92 The statute defines forcible felony to include "rape~ forc
ible sodomy, and aggravated sexual assault."193 'This definition 
ofjustifiable homicide seems to cover Nancy's actions. In light of 
Nancy's past ex~rience8 with James, in which Nancy had been 
unable to prevent his sexual abuse ofherself or her son, she could 
reasonably 'have' -believed' that deadly force was necessary to 
prevent' the rape of her daughter. l94 

The facts in Patricia Hughes' case appear to compel, to ail 
even greater erlent than those in Nancy Riley's, a finding of . 
justifiable homicide. There can be no question that Patricia 
responded to imminent danger: Charles was beating her over the 
head with a skillet and kicking her while she lay on the floor. ,To 
find it 'unreasonable for a person to respond in such circumstances 
with de~dly force seems to contradict the meaning of justifiable 
homicide. 

B. Statev. Strieby 

1. Facts 

In State v.Strieby,l95 the Utah Court of Appeals reversed 
Erlene Kay Strieby's' manslaughter conviction for the shooting 
death of her husband Chris.IN Chris and Erlene had a history 
of violent. encounters with each other.197 On July B, Erlene went 
to Chris's place'of employment to tell him she was leaving him. 
They argued, and Chris told Erlene she "'was a cunt and not to 
come around him anymore."'l98 He gave her the finger, whereup... 

192. UTAH CODE ANN. § 76-2-402(1) (Supp. 1992). 
193. Id. § 76-2·402(3). 
,194. Nancy's. defense attorney felt that .Nancy had a good case for self-defense. 

;However, ,~ancy did not wish to risk a conviction, since she had children depending on 
her, and so opted to accept the plea bargain. Wells Interview, supra note 167. 

. -195. 790 P.2d 98 (Utah Ct. App. 1990). . 
196. Id. at 101. Erlene served 16 months in the Utah State Prison before her 

conviction was reversed. Nancy Hobbs, I'm Guilty Only ofSurvival, Says Acquitted Killer, 
SALT LAKE TRIB., July 21, 1991, at A4. 

197. See Hobbs, supra note 196. The facta are taken from the court's opinion in 
Strieby, 790 P.2d at 99, from the account Erlene gave reporters for.the Salt Lake Tribune 
in Hobbs, supra note 196, and from briefs filed for appellant and respondent in Strieby. 

198. Brief ofAppellant at 3, State v. Strieby, 790 P.2d 98 (Utah Ct. App.1990) (No. 
890124..CA). 
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on she left and went.to a bar and had several drinks. Later in the . . . 

afternoon, she went to pick Chris·up,·and again they argued. Chris 
pinned her to the floor and held her there by the neck for a few 
minutes while sh~ struggled. When he released her, Erlene' called 
a friend to take her home. 

~ter that evening Chris a~ved home. Immediately upon 
entering the front door he .1l.egan yelling obscenities at Erlene. and 
threatening to kill her. He said, '''I'll beat you to death. No wond~r 

your .first husband beat you. You're a mouthy bitch."·I99 Erlene 
told Chris to leave her alone and th~t if he would give her a few 
days to pack she would move out. He said, "'I ain't giving .you no 
time at all."'200 She tried to .. escape out the front door, but Chris 
slammed the door shut,telling,her that '''two other women had left 
him, and the only way [she] could l~ave was on a stretcher."·201 
They struggled in the entryway, and then Erlene attempted to run 
up the stairs. Chris caught her by the foot, dragged her down the 
stairs, and began hitting her with his fists. She dodged his 
punches and w,as able to .fend him ·off with a kick to his groin. 
Chris retreated to the kitchen and Erlene ran up the stairs to 
their bedroom. 

Chris kept a .357 magnum under his bed. Erlene got the gun 
and returned to the top of the stairs to meet.Chris as he ascended, 
shouting obscenities and threatening to kill ,her. Erlene' testified 
that she "had never seen him like" this. 'I had never seen his 
eyes-I had never seen his face contorted to the point where he 
was completely uncontrollable, where he-I couldn't talk to 
him.,,·202 Chris "just-kept, coming'~p the stairs. He just kept 
coming. And he just kept. screaming at me that he could get. me 
before I could shoot him."·203 Erlene pointed the gun at him and 
told him to let her pack and leave., Chris continued up the stairs, 
still threatening to kill her. Erlene fired a single shot, killing Chris 
instantly. 

Erlene was charged with second-degree murder. She waived 
her right to a jury trial, ~hoosing to. argue her position before 
Third District Court Judge Kenneth Rigtrup. At trial, the state's 

199. Id. at 5. 
200. Id. 
201.. Id. at 9. 
202. Id. at 10. 
203. Id. 
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case-in-chief consisted. of the testimony of a neighbor, police 
officers, and the state medical examiner.204 The only evidence 
the state adduced as to what occurred during the violent ,encounter 
was a taped statement Erlene gave Detective Alan James and 
Sheriff Don Proctor following the shooting as she sat in the 
sheriffs car at the scene.205 At the close of the state's case-in
chief, defense counsel made a motion for judgment of acquittal. 
Counsel argued that the state's case introduced evidence of self
defense, which, once raised, the state had the burden ofdisproving 
beyond a reasonable doubt. This, the defense argued, the state had 
not done. Judge Rigtrup denied the motion.206 

After hearing the defense case, which consisted of Erlene's 
testimony expanding on her voluntary statement at the scene and 
the testimony of the physician who examined Erlene at the 
emergency room following the shooting, Judge Rigtrup found 
Erlene gUilty of manslaughter. He acknowledged that there were 
no substantial conflicts in the evidence and that, given Chris's 
"powerful, muscular build," he had "no substantial doubt about the 
reality" of Erlene's fear for her life.207 Nevertheless, Judge 
Rigtrup found that the violence was "perhaps not ofthe magnitude 
as perceived by Mrs. Streiby,"208 and concluded that Erlene's 
actions did not constitute self-defense because: (1) Erlene was 
"quicker and more agile" than Chris, not being as drunk as he 
was, and thus Erlene could have eluded him;209 and (2) Chris's 
retreat to the kitchen, where he fixed himself a drink,210 indicat
ed a "reasonable, substantial cessation" in .the hostilities.211 

Erlene appealed her conviction to the Utah Court of Appeals. 

204. Id. at 2-7. 
205. Id. at 7. The taped statement recounted the events leading up to and following 

the shooting much the same as do the facts set forth supra: notes 197-203 and 
accompanying text, and in the appellate court's opinion. Erlene's quoted statements in 
the text accompanying notes 198-201 are taken from the statement taken immediately 
subsequent to the shooting. All other quoted material is taken from either Erlene's 
statements at trial or her statements to newspaper reporters. 

206. Brief of Appellant at 7, Strieby (No. 890124-CA). 
207. Id. at 17; Strieby, 790 P.2d at 101. 
208. Brief of Respondent at 23, Strieby (No. 890124-CA). 
209. Id. 
210. The evidence conflicted as to whether Chris fixed himself a drink while in the 

kitchen. Strieby, 790 P.2d at 101. 
211. Id. 
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2. Holding and Reasoning 

The court of appeals overturned Erlene's manslaughter 
conviction, finding it "contrary to the clear weight of the evi
dence."212 The court began by briefly reiterating Erlene's testimo
ny that Chris's violent physical attack, escalated beyond anything 
she had previously experienced with him, coupled with his threats 
to kill her, led her to believe that force was necessary to protect 
herself from death or serious bodily injury.213 The trial judge's 
finding that there was "no substantial doubt" that Erlene feared 
for her life obviated any need to inquire into whether actual belief 
existed. The only issue before the court, then, was whether Erlene 
reasonably believed that deadly force was required. In reaching its 
conclusion that her belief was in fact reasonable, the court 
addressed only the two issues raised by the trial court: (1) whether 
Chris was capable of seriously harming Erlene, given his level of 
intoxication, and (2) whether there had been a substantial 
cessation in the hostilities.214 

With regard to the first issue, the court concluded that the 
evidence sufficiently illustrated that "Chris was fully capable of 
seriously hanningdefendant" at the time she killed him.21S 

Specific evidence on which the court relied included medical 
testimony that Chris's level ofintoxication was not high enough to 
strongly affect his coordination, Erlene's testimony that Chris had 
been able to prevent her from escaping out the front door,an~ 

medical testimony describing the serious injuries Chris inflicted on 
Erlene immediately before she killed him.216 

The court next addressed whether there had been a cessation . 
in the hostilities prior to the killing. Emphasizing that "[i]t is not 
the defendant's burden to 'establish a defense of self-defense 
beyond a reasonable doubt, or even by a preponderance of the 

212. Id. The court" also found that Judge Rigtrup had properly denied defense 
counsel's motion for judgment of acquittal at the close of the State's case-in-chief. The 
court held that the State's evidence, which included Erlene's admission that she shot 
Chris, was sufficient to establish the prima facie elements of manslaughter since the 
'''[a]bsence of self-defense is not one of the prima facie elements of homicide.'" Id. at 100 
(quoting State v. Knoll, 717 P.2d 211, 214 (Utah 1985». 

213. Id. at 100-01. 
214. See ide 
215. See ide 
216. See ide 
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evidence" ..217 the court .held that the supposition of a cessation 
was merely a '''speculative leap[] across ... remaining gap[s] in 
the evidence.,..218 The court concluded that the prosecution had 
not sufficiently established that' there had been a substantial 
cessation in the hostilities. It stated:' 

All the evidence . . . indicates" that defendant reasonably 
believed herself to be in imminent danger of serious injury or 
death ,and that she had, indeed, already suffered serious 
injury. The trial court did not doubt her credibility, but 
nevertheless engaged in pure speculation about a cessation of 
hostilities. While the trial court's conclusions should be 
respected, the conviction may not oppose the weight of the 
evidence.219 

3. Dissent 

Judge Bench dissented from the majority opinion, emphasiz
ing that Utah law only justifies the use of deadly force if a person 
is subject to imminent attack, and the person reasonably believes 
deadly force is necessary to prevent death or serious bodily 
injury.22o The circumstances, Judge Bench reasoned, supported 
the trial court's conclusion that Erlene "could not have reasonably 
believed that shooting Mr. Strieby was necessary to prevent,her 
own imminent death or serious bodily injury."221 Whether Chris 
fixed himself a drink or not, Judge~ench noted, the evidence was 
uncontroverted that Chris had gone into the kitchen after Erlene 
kicked him in the groin. This was sufficient to indicate a cessation 
of hostilities. At that point, Erlene "could have done any number 
of things to protect herself. Instead, she went up stairs, picked up 
a loaded revolver,and waited for Mr. Strieby."222 In a footnote, 
Judge Bench quoted the trial court's statement that: 

217. Id. (quoting State v. Knoll, 712 P.2d 211, 214 (Utah 1985». Once the issue of 
self-defense is raised, the prosecution has the burden of proving beyond a reaeonable 
doubt that the defendant did not act in self-defense. See UTAH CODE ANN. §§ 76-1..501, 
-502 (1990). 

218. See Strieby, 790 P.2d at 101 (quoting State v. Petree, 659 P.2d 443, 445 (Utah 
1983». 

219. Id. 
220. Id. at 102 (Bench, J., dissenting). 
221. Id. (Bench, J., dissenting). 
222. Id. (Bench, J., dissenting). 
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, ''It]here was no physical evidence that Mrs. Strieby had, other 
than initially, tried any vigorous efforts· to escape the condo, 
to.shout,·.to holler, to seek·the assistance of others. There was 
no eyidence. ip the record to suggest that she had used objects 
offumiture or anything else in the house to fend him off or. to 
take' any evasive action. But rather that she went up the 
stairs and go~ the. gun at a time when he wasn't in vigorous, 
hot purs~it."223 ' 

4. Analysis 

The Strieby opinions manifest polarized characterizations of 
the facts and law that· obtain generally in battered women's self
defense cases.224 Judge Bench's dissenting opinion charactetized 
Erlene as vindictive, stating that, instead of exercising .any 
number of options open to her, Erlene "went upstairs, picked up 
a loaded revolver, and waited for Mr. Strieby."225 He also quoted 
a: witness's testimony that ~rlene had said, prior 'to the shooting, 
that'· ','as soon as she _got her hands on a gun, he was a· dead 
SOB.,,226 . 

'.: Further, both Judges Rigtrup and Bench argued that Erlene's 
conduct was unreasonable because "she could have done any 
number' of things' to protect herSelr~ and there was no -evidence 
tha.t she tried to escape- (other than her own testimony, that Chris 
prevented her from escaping out the front door), or that she sought 
the assistance ofothers before taking defensive measures. Though 
couched in the language of reasonableness, the argument implies 
that Erlene had a duty to retreat from her hOIpe.. 

This is -not- the law in Utah. In State v. Starks,227 the 
defendant, after a!1 altercation in a resta\lrant; got a gun and 
returned to· the scene of the. fight.228 Nevertheless, the Utah 
Supreme Court held that the defen,dant was entitled to a self
defense instruction. According to the court: 

223. Id. at 102 n.l (Bench, J., dissenting). 
224~ See supra Section II.D. (discussing polar characterizations ofbattered women's 

self-defense claims). 
225. -Strieby, 790 P.2d at 102 (Bench, J., dissenting). 
226. Id. at 102 n.1 (Bench, J., dissenting). 
227. 627 P.2d 88 (Utah 1981). 
228. Id. at 89. 
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That defendant in this case anned himself and went to a 
location where he knew he would find the deceased does not 
ofitselfdeprive him ofhis right to self..defe~se. One is entitled 
to go where he has a right to be without losing his right to 
assert self-d~fense in a murder prosecution.229 

Thus Erlene need not have attempted to escape from her home 
before resorting to self-defense. Nor need she have elicited the 
assistance of others to aid in· her protection. The trial court and 
dissenting opinion's mischaracterization of the law perhaps belies 
their unspoken belief that women should not protect and defend 
themselves, but wait to be protected 'and defended. 

Judge Rigtrup's cessation ofhostilities theory further evinces 
an extraordinary unwillingness to see Erlene's violent self
protection as reasonable. Evidence was presented at trial that 
lying next to Chris's dead body when the police arrived was a blue ' 
plastic cup and a damp spot.230 From this, the judge speculated 
that Chris must have fixed himself a drink after Erlene kicked 
him in the groin and he retreated to the kitchen. While Chris fixed 
himself a drink, the theory seems to be that Erlene should have 
made her escape. Judge Bench echoes this basis for the emphasis 
on the blue cup, stating, n[w]hether he fixed a drink or not, I 
believe the evidence supports the trial court's finding regarding 
cessation of hostilities. At that point [after Chris went into the 
kitchen], defendant could have done any number of things to 
protect herself.n231 

Judge Bench's point is well taken. But, absent a duty to 
retreat, .the escape options available to Erlene are irrelevant to a 
finding that her resort to deadly force in self-defense was legally 
justified. Moreover, in the famous words of 'Justice Holmes, 
U[d]etached reflection cannot be demanded in the presence· of an 
uplifted knife."232 Erlene ~eed not have done the best thing, or 
the most moral or humane thing. She need only have done one of 
the perhaps many reasonable things that the circumstances 
pennitted. 

229. Id. at 91. 
230. Brief of Respondent at ,6, State v. Strieby, 790 P.2d 98 (Utah Ct. App. 1990) 

(No. 890124-CA). 
231. Strieby, 790 P.2d at 102. 
232. Brown v. United States, 256 U.S. 335, 343 (1921). 
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Nor is the ,cessation theory relevant to establishing that 
Erlene did not reasonably perceive that danger was imminent. 
Chris was threatening to kill her, he had the present ability to do 
so, and he was advancing toward her when Erlene shot him. 
These facts would be sufficient to meet the imminence require
ment under even the 'narrowest temporal proximity standard. 

In contrast to the trial court and dis~enting opinions, Judge 
Greenwood's majority opinion evinced a willingness to believe that 
Erlene's perceptions were reasonable. The court emphasized 
Erlene's claim that Chris's rage during the incident in question 
"had escalated beyond 'anything she had previously experienced 
with him."233 She testified at trial that she "had never seen him 
like this."2M Subsequently, in an interview with the Salt Lake 
Tribune, she said: 

I was never so scared for my life. . . . Most men who abuse 
. don't abuse to the point the woman's gomg to die. She knows 

she's ,going to get a beating, but she'doesn't feel she's going to . 
die.... 

But that night I knew. There's a difference when you're 
fighting for'your life. It's not an abuse situation anymore, it's 
murder. He's going to kill you and you know it. I wasn't guilty 
of anything but survival.2315 

Noting it had not doubted the veracity of this testimony, Judge 
Greenwood chided the trial court for nevertheless insisting on 
Erlene's unreasonableness by engaging in "pure speculation about 
a cessation of hostilities.,,236 Not only did "[alII the evidence other 
than the blue cup" indicate that Erlene reasonably believed she 
was in imminent, danger of death or serious bodily hann, but 
Erlene had in fact "already suffered serious injury."237 

Judge Greenwood's opinion demonstrates a fair and unbiased 
application of black letter self-defense law to facts that cry out for 
its application. Perhaps State v. Strieby will encourage Utah 
lawyers in future battered women's homicide cases to dispel 

233. Strieby, 790 P.2d at 101. 
234. See supra text accompanying note 202. 
235. Hobbs, supra, note 196. 
236. Strieby, 790 P.2d at 101. 
237. Id. 



1018 UTAH LAW REVIEW [1992: 979 

anachronistic beliefs that might keep them from presenting' their 
client's conduct as reasonable and justified. 

IV. GUIDELINES 

The law ofself-defense must effect the valid policies that form 
the elements of self-defense without losing sight of the 'basic 
premise of justifiable homicide: "[W]here. an individual cannot 
resort -to the law in response to aggression, she' may use reason
able force to protect herself from physical ha·nn.,,238 What is 
reasonable must be evaluated in light of all the circumstances. 
Care must be taken to avoid reliance on traditional biases that 
preclude women's equal treatment under the law. It is important 
that, where the facts so indicate, women's actions to protect 
themselves are seen as reasonable rather than excusable. 

Juries should be 'allowed to consider evidence regarding the 
nature and eXtent ofprior abuse, and patterns ofescalating abuse. 
Such·'evidence points' to the reasonableness of a woman's belief 
that h~r death was imminent. Empirical evidence. regarding. the 
dangers such abuse poses to ·the battered· ·woman· should be 
introduced to support the reasonableness of a woman's belief that 
she was defending her life. The brutal and life-threatening nature 
ofthe abuse should·be stressed. Any change in the abuse is signifi
cant. It should be emphasized that the abused'woman is in the 
best position to interpret the meaning of a change in her abuser's 
violence. She must also be allowed to show her reasons for 
believing his ·thre~ts, and that·· given those reasons her actions 
were objectively reasonable. 

Evidence tending to show a woman's appeals for help, and 
the 'extent to which she was trap.ped in her battering relationship 
by her circumstances, must also be considered. Though a woman 
should be legally justified in standing her ground, she nevertheless 
may be required to show why she did not exercise the alternative 
pf,leaving the· abusive relationship. Any hardship or danger she 
encountered in trying to leave, or that she would have encountered 
had she left, should be considered. Only with such evidence before 

238. See Faigman, supra note 134, at 624. In 1921, Justice Holmes pointed out that 
the law of self-defense had tended to "ossify into specific rules," not always fixed with 
regard to reason. Brown v. United States, 256 U.S. 335, 343 (1921). 
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it can the jury make an infonned decision about the validity ofher 
options. Her economic situation, number of dependent children, 
and the feasibility of alternative means of support are relevant as 
well. Furthennore, the number oftimes she attempted to leave but 
was retrieved by her abuser must be considered. She may not in 
fact have been "free to go." Finally, calls to the police and the 
police procedure in response to her calls should be brought out. 
The less able she was to elicit the assistance ofthe criminal justice 
system for her protection, the more reasonable appears her resort 
to self-protection. 

V. CONCLUSION 

Gender biases hamper battered women in their self-defense 
claims. While black letter self-defense law accommodates the 
factual circumstance many battered women's homicide cases 
present, self-defense is less likely to be argued and, as evidenced 
in State u. Strieby, less likely to be seen as reasonable. Yet, 
instead of focusing on gender bias in the application of long
standing self-defense principles, many battered women's advocates 
agitate for refonn in the law itself. There may be instances in 
which refonn is necessary. However, a disservice is done women 
if their pleas· for equal treatment under the law are perceived as 
pleas for a major overhaul in the law to suit their specific needs. 
Moreover, pardoning and leniency does women a disservice. Often 
focusing on the passive and victimized aspects. of women's 
experience, it compounds perceptions that women are not in fact 
justified in their actions, but rather that the law extends them 
favorable treatment. Instead, where a woman's actions to defend 
herself against an abusive spouse are objectively reasonable,. in 
light of all the circumstances, the law must not excuse, but 
exonerate her. 

PAIGE BIGELOW 





Barnard v. Utah State Bar and Public Access to 
Private Entities Which Carry Out Governmental 

Functions: Is This Bar a Private Club? 

Attorney Hugh W. Stroh, Jr., made the news when reporters 
discovered that he served his clients one week, then served a jail 
sentence the next, telling his clients that he was on vacation.1 

Stroh was convicted of attempting to persuade a police officer to 
lie while under oath.2 Despite his conviction, Stroh avoided 
disbannent because the Washington State Bar ruled that the 
crime did not involve moral turpitude.3 Stroh was allowed to 
stagger his thirty-day jail sentence over a four-month period so 
that he could serve his clients three weeks a month and tell his 
clients he was on vacation during the week he was in jail." 

Although some Americans with a 'Jaded view of the legal 
profession" may consider this story humorous, the American Bar 
Association is not laughing.5 Attorneys are concerned about the 
legal profession's image.6 Some commentators have suggested that 
secrecy in state bar disciplinary activities has created public 
distrust in the legal profession.7 One remedy to this distrust is for 
state bars to voluntarily disclose their records to the public.8 

However, bars may choose not to open their records. 
Another possible way to promote public confidence in the 

legal profession is for state legislatures to apply open records 
statutes9 to state bars. Barnard v. Utah State Bar10 arose from 

1. Mary Collins. Lawyers Have CMnce to Scrutinize States That Turn Blind Eye to 
Corrupt Attorneys, SALT LAKE TRIB.• Jan, 28. 1992. at A9. The event occurred "a dozen 
years ago." Id. 

2.Id.
 
3.Id.
 
4.Id.
 
5.Id.
 
6. See id; AMERICAN BAR Ass'N COMM'N ON EvALUATION OF DISCIPLINARY 

ENFORCEMENT. REPORT TO THE HOUSE OF DELEGATES (May 1991) [hereinafter "ABA 
REPORT"]; THE UTAH SUPREME CoURT's SPECIAL TASK FORCE ON THE MANAGEMENT AND 
REGULATION OF THE PRACTICE OF LAw, FINAL REPORT (Nov. 1991) [hereinafter "UTAH 
BAR REPORT"]. 

7. See ABA REPORT, supra note 6. at iv, 23. 24. 
8. See ide 
9. State disclosure laws consist of open records laws and open meetings laws. This 

Note focuses on open reeords laws. Some state disclosure statutes resemble the federal 

1021 
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the Utah State Bar's denial of a bar member's written request to 
obtain bar employee salary information. The Utah Supreme Court 
held that bar employee salaries were not subject to disclosure 
because the bar was not a state agency under Utah's disclosure 
acts.11 

This Note suggests that open .records laws should apply to 
state bars and other private entities, but only to the extent that 
they -carry out functions delegated by governmental agencies.12 

Freedom -of Informatjon Act, 5 U.S.C. § 552 (1988). Burt A. Braverman Be Wesley R. 
Heppler, A Practical Review of State Open Records Laws, 49 GEO. WASH. L. REV.-720, 
722 (1981). See, e.g., Pasik v. State Bd. of Law Examiners, 451 N.Y.S.2d 570, 574 (Sup. 
Ct. 1982) (New York Freedom of Information Act patterned- after federal version). 
However, many state. have unique statutes. See ALA. CODE §§ 36-12-40 to -41 (1991); 
ALAsKA STAT. §§ 09.25.110-.220 (Supp. 1991); ARIZ. REv. STAT. ANN. §§ 39-121 to -121.03 
(1985); ARK. CODE ANN. §§ 25-19-101 to -107 (Michie 1987 & Supp. 1991); CAL. Govtr 
CODE §§ 6250-6268 (West 1980 & Supp. 1992);_COLO. REV. STAT. §§ 24-72-201 10-206 
(1988 -& Supp. 1991); CONN. GEN. STAT. I§ 1-15 to -21k (1991); DEL. CODE ANN. tit. 29, 
§§ 10001-10005, 10112 (1991); D.C. CODE ANN. §§ 1-1521 to -1529 (1987 & Supp. 1991); 
FLA. STAT. ANN. §§ 119.01-.16 (West 1982 & Supp. 1992); GA. CODE ANN. §§ 50-18-70 
to -76 (1990 & Supp. i991); HAw. REv. STAT. §§ 92-21, 92-50 to -52, 92F-ll to -42 (1988 
& Supp. 1991); IDAHO CODE §§ 9-301 to -348 (1990 & Supp. 1991); ILL. ANN. ,STAT. chi 
116, paras. 201-211 (Smith-Hurd 1988 & Supp. 1991); IND. CODE ANN. §t 5-14-3-1 to -10 
(Bums 1987 & Supp. 1991); IOWA CODE ANN. §§ 22.1-.12 (West 1989 & Supp. 1991); 
KAN. STAT. ANN~ §§ 45-215 to -225 (1986 & Supp. 1991); Ky. REV. STAT. ANN. §§ 
61.870-.884 (MichieJB'obbs-Merri111986" Supp. 1990); LA. REv. STAT. ANN. §§ 44:1-:16, 
:31-:42 (West 1982 & Supp. 1992); ME. REv. STAT. ANN. tit. 1, §§ 401-410 (West 1989 
& Supp. 1991); MD. CODE ANN., STATE GoV'T §§ 10-611 to -628 (1984 & Supp. 1991); 
MAss. ANN. LAws chi 4,.§ 7, cl. 26 (Law. Co-op. 1988 & Supp. 1991),ch. 66, § 10 (Law. 
Co-op. 1991); MICH. STAT. ANN. § 4.1801 (Callaghan 1985 & Supp. 1991); MINN. STAT. 
ANN. §§ 13.01-.90 (1988 &Supp. 1992); MISS. CODE ANN. §§ 25-61-1 to -17 (Supp. 1990); 
Mo. ANN. STAT. 1§109.180-.195 (Vernon 1966 & Supp. 1992); MONT. CODE ANN.. §§ 2-6
101 to -111 (1991); NEB. REv. STAT. §§ 84-712 to -712.09 (1987 & Supp. 1991); NEV. REV. 
STAT. §§ 239.005-.330 (1991); N.H. REV. STAT. ANN. §§ 91-A:l-:8 (1990 & Supp.1991); 
N.J. STAT. ANN. §§ 47:1A-l to -4 (West 1989); N.M. STAT. ANN. §§ 14...2-1 to -3 (Michie 
1988); N.Y. PuB~ OFF. LAw §§ 84-90 (McKinney 1988 & Supp. 1992); N.C. GEN. STAT. §§ 
132-1 to -9 (1991); N.D. CENT. CODE §§ 44-04-18 to -19.1 (1978 & Supp. 1991); OHIO REv. 
CODE ANN. §§ 149.43-.43.1 (Anderson 1990 & Supp. 1990); OKLA STAT. ANN. tit. 51, § 
24A.1-.20(West 1988 Supp. 1992); OR. REV. STAT. §§ 192.410-.595 (1991); PAl STAT. 
ANN. tit. 65, §t 66.1-.4 (1959 & Supp. 1991); R.I. GEN. LAws §§ 38-2-1 to -14(1990 & 
Supp. 1991); S.C. CODE ANN. §I 30-4-10 to -110 (Law. Co-op. 1990); S.D. CODlnED LAws 
ANN. §t 1-27-1 to -19 (1985 & Supp. 1991); TENN. CODE ANN. §§ 10.;7-503 to -507(1987 
& Supp. 1991); TEx. REV. CIV. STAT. ANN. art. 6252-17a (West Supp. 1992); UTAH CODE 
ANN. I§ 63-2-101 to -909 (Supp. 1992); VT. STAT. ANN. tit. 1, §§ 315-320 (1985 & Supp. 
1991); VA. CODE ANN. §§ 2.1-340 to -346.1 (Michie 1987 & Supp. 1991); WASH. REV. 
CODE ANN. §§ 42.17.250-.450 (West 1991); W. VA. CODE §§ 29B-l-l to -6 (1986); WIS.. 
STAT. ANN. §§ 19..21-.39 (West 1986 & Supp. 1988); WYo. STAT. II 16-4-201 to -205 (1990 
& Supp. 1991). 

10. 804 P.2d 526 (Utah 1991). 
11. Id. at 529. 
12. Distinguishing between an entity's public and private activities ·is difficult. See 
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The .·Note recommends.· further' that courts view'records in cam
era13 and issue'protective orders,.cloistering.records when justice 
requires.14 Section I discusses why state disclosure laws .should 
apply to agencies that carry out the public's business. The section 
illustrates, however, the unique nature of state bars, which 
prevents .some legislatures and courts from applying legislative 
enactments to state bars. Section II discusses the facts ofBarnard 
and outlines the court's decision. Section III analyzes Barnard in 
light ofdecisions from the United States Supreme Court and other 
state courts. Section IV addresses wh~ther Utah's open records 
provi$iorisl5 affect ~he Barnard decision. Next, Section V discus8~ 

es how the constitutional doctrine of separation of powers m,ay 
prevent courts from applying state disclosure laws to state bars. 
Section VI then illustrates how some courts have gra~ted public 
access to information concerning bar admission and· disciplinary 
activities, and discusses whether a state's open r~ords statute 

Westchester Rockland Newspapers, Inc. v. Kimball, 430 N.Y.S.2d 574,57.7-78 (1980). This ' 
challenge, however, should not prevent legislatures and· courts from Cbmpelling private 
entities to disclose"infonnation regarding their public activities. One eourt has attempted 
to solve the problem by suggesting that records be viewed in camera to determine 
whether they are public or private. See Fritz v. Norflor Constr. Co., 38680. 2d 899, 901 
(Fla. Dist. Ct. App. 1980) (citing Shevin v. Byron, Harless, Schaffer, Reid & Assocs., 379 
So. 2d 633 (Fla. 1980». 

The Utah State Bar carries out both private activities and governmentally 
delegated functions. For a list ofUtah State Bar programs, see UTAH BAR· REPORT, supra 
note 6, at exhibit B.Or the Utah State Bar's functions., the following arguably are 
govermentally delegated: conducting admissions, discipline, and licensing; regulating the 
unauthorized practice oflaw; and providing continuing legal education. Thefollowing bar 
activities are arguably private: sponsoring a VISA/Mastercard program for bar members; 
sponsoring Lexie programs in law offices;. helping attorneys impaired by drugs; 
negotiating a group rate on insurance; engaging in lobbying' on behalf of the legal 
profession; publishing the bar dire.ctory; providing a lawyer referral service; publishing 
the Utah Bar ,Journal; assisting in the delivery oflegal services to the public; providing 
fee arbitration;' maintaining a client security fund; . regulating lawyer'iadv~rti8ing; 
improving lawyer relations with court&and with judges; providing law-related,education 
in school~;holding annual meetings; conducting public relations.programs; providing law
related education via media; studying the legal needs of the· elderly and o,f 'children; 
improving relations between professions; sponsoring law day activities and mock trials; 
sponsoring a young lawyers section; provid,ing alternative.dispu~ resolution facilities; 
conducting Tuesday night bar; and providing. conference and meeting facilities. Id. 

13. See Fritz, 386 So. 2d at 901. 
14. See Carterv. Utah,Power & Light Co., 800 P.2d 1095, 1100 (Utah 19.90); UTAH 

CODE ANN. § 63-2-301(1)(0; David B. Dellenbach, Development, Public Access to Judicial 
Records, 1992 UTAH L. REV. 265; ABA REPORT, supra note 6, at 23..26. ' 

15. See Government Records Access and Management Act (ftGRAMA"), UTAH CODE 
ANN.§§ 63-2-201 to -308 (Supp. 1992). 
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should apply to a state bar's activities. Finally, Section VII 
considers the merits of the different statutes states might use to 
apply disclosure laws to bars and other private entities. 

I. BACKGROUND 

A Purpose ofState Open Records Statutes 

One commentator has noted that lI[t]he public's increasing 
disenchantment with public officials and the fear of political 
shenanigans or corruption has produced a desire to participate in 
the omnipresent government regulation of business and private 
lives."IS State open records statutes enable citizens to participate 
in government by allowing them access to information about 
governmental activities.17 However, many private agencies that 
carry out delegated public functions are not subject to state open 
records laws and thus can carry out the public's business in secret. 
State bars are good examples of private entities which perform 
some delegated public functions, as well as some private functions. 

Given the probability ofan increased interest in privatization, 
one commentator believes it is time to develop "more structured 
method[s] for dealing wi~h delegation issues."IS An important 
method to check private entities exercising governmental power is 
to requir~ these agencies to disclose records of 'their publicly
funded activities.19 For example, a Florida appeals· court held 

16. Laurie A. O'Connell, Comment, Common Cause v. Utah Public Service 
Commission-The Applicability of Open-Meeting Legislation to Quasi-Judicial Bodies, 
1980 UTAH L. REV. 829, 829. 

17. See id.,· see, e.g., IND. CODE § 5-14-3-1 (1988). The purpose of Indiana's disclosure 
statute is toenaure that "all persons are entitled to full and complete information 
rewarding the affairs ofgovernment and the official acts of those wbo represent them as 
public officials and employees." Id.; see also Braverman & Heppler, supra note 9, at 722 
(state open records laws provide access to "a nearly endless variety" of state and local 
aovemment activities). 

18. David M. Lawrence, Private Exercise of Governmental Power, 61 IND. L.J. 647, 
647 (1986). 

19. See In re Westchester Rockland Newspapers, Inc. v. Kimball, 430 N.Y.S.2d 574, 
571(1980). In Westchester, the court allowed public access to records of a lottery 
sponsored by a volunteer fire department. Id. at 575-78. In allowing access, the court 
relied on a statute which provided that ""[a]8 state and local government services increase 
and public problems become more sophisticated and complex and therefore harder to 
solve, and with the resultant increase in· revenues and expenditures, it is incumbent 
upon the state and its localities to extend publie accou~tability wherever and whenever 
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that the records of a private engineering firm were subject to 
public disclosure "insofar as [the firm] performed services for the 
city.,,20 

Bar disciplinary activities and admission processes are 
arguably public functions because state supreme courts delegate 
these functions to state bars.21 In other professions, including 
medicine,22 a state agency is responsible. for admissions and 
discipline. Therefore, the issue, discussed in Section VI, is whether 
bani should be subject to open records laws because they carry out 
these governmentally delegated functions. 

B. Issues Involved in Applying State Open
 
Records Statutes to State Bars
 

There are three main issues involved in applying open 
records laws to state bars. First, many state bars are classified as 
private entities while many state open records statutes apply only 
to public entities.23 Before applying a state disclosure statute to 
any agency, courts first consider whether the legislature intended 
the statute to apply to the entity.24 Courts must also consider 

feasible." Id. at 576 (quoting N.Y. PuB. OFF. LAw § 84 (McKinney 1988». 
20. Fritz v. Norflor Constr.Co., 386 So. 2d 899, 901 (Fla. Dist. Ct. App. 1980); 8ft 

also Schwartzman v. Merritt Island Volunteer Fire Dep't, 352 So. 2d 1230, 1231-32 (Fla. 
Dist. Ct. App. 1977) (holding nonprofit volunteer fire department a state ageney, subject 
to records act), cert. denied, 358 So. 2d 132 (Fla. 1978); State ex rel. Bartow v. Public 
Employees Relations Comm'n, 341 So. 2d 1000, 1002-03 (Fla. Dist. Ct. App. 1976) 
(holding public employees commission subject to disclosure), cert. denied, 352 So. 2d 170 
(Fla. 1977); Doe v. Sears, 263 S.E.2d 119, 121-22 (Ga. 1980) (holding city housing 
authority subject to disclosure laws). But see New York Post Corp. v. MOBes. 176 N.E.2d 
709,710-12 (N.Y. 1961) (bridge and tunnel authority not subject to state disclosure laws). 

21. See Barnard v. Utah State Bar, 804 P.2d 526, 529 (Utah 1991) (disciplinary 
functions governmentally delegated); Lawrence,supra note 18, at 667-68 (determining 
bar admission is governmental function). 

22. See UTAH CODE ANN. §§ 58-12-26 to -43(1990 & Supp. 1991). 
23. See, e.g., Barnard. 804 P.2d at 529 (finding Utah State Bar a private entity and 

that records act did not apply). In determining whether an entity is subject.to a state 
legislative enactment, courts consider the legislative history of the statute and whether 
the statute was intended to compel disclosure from the entity: "The cardinal ·rule of 
statutory interpretation is to determine the intent of the legislature in enacting the 
statute. The derivation of legislative intent begins with an analysis of the statute 
through examination of its plain langUage." Byron C. Keeling, Note, Attemptin6 to Keep 
the Tablets Undisclosed: Susceptibility ofPrivate Entities to the Te.ms Open Records Act, 
41 BAYLOR L. REV. 203, 204-05 (1989). 

24. Andrea G. Nedel, Annotation, What Constitutes an Agency Subject to Application 
ofState Freedom ofInformation Act, 27 A.L.R.4th 742, 746 (1984). ''The first step ... is 
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whether the specific record sought is subject to the open r~rds 

statute.25 The second issue involved in applying state "" open 
records statutes to state bars is the doctrine of the separation of 
powers. Because courts, not legislatures, generally·. govern state 
bars,· the separation of powers doctrine prevents legislatures from 
regulating the practice of law.28 Thus, state courts may ·.be the 
onlygovemmental bodies empowered to· compel disclosure fro~ 

state bars. Third, there is a conflict between the need for privacy 
and self-regulation in the admissions and disciplinary processes 
and the need for public disclosure to" engender public confi
dence.27 

The Barnard decision discussed only the first of these three 
issues: whether or not the Utah State Bar is a state. agency.28 
The court held that because the bar is not a state agency; Utah's 
open records provisions did not apply to it.29 Therefore, the'court 
did not consider whether the doctrine of separation of· powez:s 
prevented the Utah Legislature from applying Utah's open records 
act to the bar.so However, Justice Stewart, writing for the majori
ty, hinted that a separation of powers conflict might have exi~ted 

to decide whether the custodian of the record or report constitutes an agency subject to 
the provisions of the 'applicable state freedom of infonnation law." Id.; Bee alBa 
Braverman & Heppler, supra note 9, at 730 (first step is·to determine whether custodial 
agency is covered by the state disclosure law). 

For application to government agencies, see City of Kenai. v. Kenai Penlnsula 
Newspapers, Inc., 642 P.2d 1316, 1323-24 (Alaska 1982) (state disclosure statute applied 
to applications for public office); Westinghouse Broadcasting Co. v. Sergeant-At-Arms, 
375 N.E.2d 1205, 1208 (Mass. 1978) (legislature. not an instrumentality enumerated in 
the disclosure act); Lodge v. Knowlton, 391 A.2d 893, 894-95 (N.H. 1978) (division of 
state police within department of safety a public agency); Dunlea v. Goldmark, 389 
N.Y.S.2d 423, 425 (App. Div. 1976) (budget examiner's files on cable television 
commission subject to disclosure law); Barnett v. Long Island State Park Comm'n, 323 
N.Y.S.2d 71, 73-74 (Sup. Ct. 1971) (state park subject to disclosure law). 

25. Braverman & Heppler, lIupra note 9, at 732. 
26. See Graham v. Washington State Bar Ass'n, 548 P.2d 310, 315-16 (Wash. 1976). 
27. See ABA REPORT, supra note 6, at 86. A 1970 report by the American Bar 

Association's Clark Committee recommended that "it was more important to·. protect 
innocent lawyers [from harm to their reputations] than to notify the public of unproven 
allegations of the lawyer's miseonduct ... ."Id. Conversely, the 1991 McKay Committee 
found that little or no harm would come from public disclosure of allegations. Id. at 88. 

28. Barnard, 804 P.2d at 527. . 
29. Id. at 529. 
30. Section V discusses how the doctrine of separation of powers .affects legislative 

attempts to regulate the practice of law. .' 
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had the court held that the legislature intended the statute to 
apply to the bar.31 

C. Broad and Flexible Versus Narrow and Rigid Statutes 

The unique nature of state bars presents a formidable 
challenge to legislatures and courts attempting to apply legislative 
enactments to bars. Courts usually will not consider state bars as 
public agencies under narrow, rigid statutes that apply only to 
entities performing traditional governmental functions. 

For example, in In re Rhode Island Bar Association,3~ the 
Rhode Island Supreme Court held that the Rhode Island Bar was 
not a state agency under the state's administrative procedure 
act.33 The court reasoned that the bar did not qualify under· the 
statute which defined "agency" as a "state board, commission, 
department, or officer, other than the legislature or the courts, 
authorized by law to make rules or to determine contested 
cases."M The bar was "not empowered to determine contested 
cases or to make rules" without the approval of the Rhode Island 
Supreme Court. Accordingly, the court concluded that the bar was 
not a state agency.36 

The Rhode Island Bar case illustrates how bars do not fit 
neatly within narrow, rigid state statutes which apply only to 
entities that typically carry out most state functions,· such as 
boards, commissions, and departments. However, broader, more 
flexible statutes can be applied successfully to state bars: "A 
combination of a liberal 'public record' definition and a broad 
'public agency' definition based upon public funding may bring 
normally excluded nongovernmental entities, such as consultants 

31.	 See Barnard. 804 P.2d at 530. The Barnard court explained: 
The Utah Constitution 88signs to this court the power to "govern the 

practice oflaw." UTAH CONST. art. VIII, § 4. We need not, and therefore do 
not decide whether that grant ousts the Legislature from all control over 
the Bar or whether the Records Act and Writings Act would be unconstitu
tional if applied to the Bar. 

ld. 
32. 374 A.2d 802 (R.I. 1977). 
33. ld. at 803. 
34. ld. (citini R.I. GEN. LAws § 42-35-1(a) (1969». 
35. ld. 
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and quasi-public corporations, within the reach of a state's open 
records law."38 

For example, in Connecticut Bar Examining Committee v. 
Freedom of Information Commission,37 the Connecticut Supreme 
Court, applying Connecticut's broad statute,38 held that the bar 
examining-committee was subject to the state freedom of informa
tion .statute. Connecticut's disclosure law expressly applied to 
judicial bodies or committees, but '''only i.n respect to [their] . . . 
administrative functions.'"39 The court thus ruled in favor of 
access to records relating solely to the bar examining committee's 
administrative functions.40 Finally, the court remanded the case, 
directing the trial court to detennine whether public access to the 
administrative records would interfere with the committee's 
judicial functions.41 

Connecticut's statute is broad and flexible enough to encom
pass baractivities.42 The statute, however, limits disclosure to 
the administrative functions of the bar examining committee,43 
thereby balancing the interests ofprivacy against the public's right 
to·know how the admission process operates. 

Florida's disclosure statute is another example of flexibility. 
It applies to any "public or private agency.'. . acting on behalf of 
any public agency.1144 Under Florida's statute, -a towing company 
that had a contract with a city to "remove vehicles from the streets 
. . . only as directed by an authorized representative of the City 

36. Braverman & Heppler, supra note 9, at 731. 
37. 550 A.2d 633 (Conn. 1988). 
38. "'Public agency' ... means any executive, administrative, or legislative office. 

. . and include. any committee of any such office, subdivision, agency, department, 
institution, bureau, board, commission, authority or official, and also includes any 
judicial office, official or body or committee thereof but only in respect to its or their 
administrative functions." CONN. GEN. STAT. § 1-18&(a) (1991). 

39. Connecticut Bar, 550 A.2d at 635 (quoting CONN. GEN. STAT. § 1-188 (1991». 
40. Id. at 636. 
41. Id. 
42. See ide
 
43.Id.
 
44. FLA. STAT. ANN. § 119.011(2) (West 1982). In Florida, "agency" is defined as "any 

state, county, district, authority, or municipal officer ... and any other public or private 
agency, ... or business entity acting on behalf of any public agency." Id. Public records 
include "all documents, [and] papers ... made or received pursuant to law or ordinance 
or in connection with the transaction ofofficial business by any agency." Id. § 119.011(1). 
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police department" was held to be carrying out a public function 
and was considered to have possession of public records.45 

The Florida statute reflects an attempt to apply disclosure 
laws to all entities to the extent they are acting on behalf of.the 
government, while protecting private activities. The Connecticut 
and the Florida statutes have enough flexibility to reach private 
enterprises exercising governmental power, in order to provide for 
checks and balances, and to engender public trust. 

D. Utah's Records and Writings Acts 

Before the Government Records Access and Management 
Act46 ("GRAMA") became effective on April 1, 1992, Utah's open 
records acts were rigid statutes. They applied only to a limited list 
of state entities and contained no· general or flexible provision~ 

which might apply to an entity not fitting neatly within the rigid 
categories. The statutory scheme consisted oftwo acts under which 
Utah courts had allowed public access to government records: the 
Public and Private Writings Act47 ("Writings Act") and the 
Archives and Records Services and Information Practices Act48 

{"Records Acttl ).49 The Writings Act granted the public the right 
of access to "public writings."so The definition of "public writings·' 

45. Fox v. News-Press Pub. Co., 545 So. 2d 941, 942-43 (Fla. Dist. Ct. App. 1989). 
46. UTAH CODE ANN. §§ 63-2-101 to -308 (Supp. 1991). 
47. UTAH CODE ANN. §§ 78-26-1 to -8 (1987) (§§ 78-26-1 to -3 repealed by Govern

ment Records Access and Management Act, ch. 259, 1991 Utah Laws 1007, 1043-44 
(effective April 1, 1992». For comparable provisions, see Government Records Access and 
Management Act, ch. 259, 1991 Utah Laws 1007, 1012 (codified 8S amended at UTAH 
CODE ANN. §§ 63-2-201 to -308 (Supp. 1991) (effective April 1, 1992». See generally 
Christian J. RowleY,Development, Government Records Access and Management Act, 
1992 UTAH L. REV. 375 (discussing repeal of key provisions of Disclosure Act and 
enactment of Government Records Access and Management Act). 

48. UTAH CODE ANN. §§ 63-2-59 to -89 (1989) (§§ 63-2-59 to ..71, 63-2-73, 63-2-75 to 
-80,63-2-84,63-2-85.1 to -89 repealed by Government Records Access and Management 
Act, ch. 259, 1991 Utah Laws 1007, 1043-44 (effective April 1, 1992». For comparable 
provisions; see Government Records Access and Management Act, ch. 259, 1991 Utah 
Laws 1007,1012-20 (codified as amended at UTAH CODE ANN. §§ 63-2-201 to -308 (Supp. 
1991». 

49. See KUTV, Inc. v. Utah State Bd. of Educ., 689 P.2d 1357, 1360-61 (Utah 1984) 
(student questionnaires subject to disclosute under Writings Act); Reddingv. Brady, 606 
P.2d 1193, 1195 (Utah 1980) (granting access to salaries ofstate college employees under 
both Writings Act and Records Act). 

50. UTAH CODE ANN. § 78-26-2 (1987) (repealed 1992). 
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contained.in the Writings Act included "public records~"51 There
fore, Utah courts looked to the definition of "public records" in 
Utah's Records Act to .determine which records were subject to 
disclosure under the Writings Act."52 

The Records Act defined "public records" as: 

all books, papers, letters, documents, maps, plans, photo
graphs, sound recordings, management information systems,. 
or other documentary materials, regardless of physical fonn 
or characteristi~,made or received, and retained by any state 
public office under state law or in connection with the 
transaction of public business by the public offices, agencies, 
and institutions of the state and its counties, municipalities, 
and other political subdivisions.53 

Since the Records Act defined public records as those records 
"retained by any state p~blic office," The Barnard court also looked 
to the Records Act's definition of "public office" to determine if the 
bar's records were public.54 "Public offices" included agencies of 
the state.55 A tlstate, agency," i~ turn, was a' "department, divi
sion, board, bureau, commission, council, institution, authority, or 
other unit, however designated, of the state."se Thus, whether the 
Writings Act compelled disclosure of a record depended upon 
whether the e~tity holding the record was cons~dered a depart
ment, division, board, commission, or institution, "of the state/' 
and hence a "state agency."57 The dispositive issue in Bamard 
was whether the Utah, State Bar was a "state ~gency" under the 
Records Act.58 

51. "Public Writings are divided into four classes: (1) Laws. (2) Judicial records. (3) 
Other official dOcuments. (4) Public records .. It "·Id. § 78-26-1. 

52. See Barnard v. 'Utah State Bar, 804 P.2d 526,527 (Utah 1991). 
53. UTAH CODE ANN. § 63-2-61(1) (1989) (repealed 1992). 
54. See Barnard, 804 P.2d at 527. 
55. UTAH CODE ANN. § 63-2-61(3) (1987) (repealed 1992). 
56. Id. § 63-2-61(2). 
57. See Barnard, 804 P.2d at 527. The Utah State Bar conceded that if it was 

considered a state agency under the Records Act,' the Writings Act would also apply to 
the bar, mandating disclosure of bar records. Id. at 527 n.1. 

58. Id. at 527. 
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n. THE CASE: Barnard: v. Utah State, Bar 

In 1987, Brian M. Barnardt a member of the Utah State Bar, 
sent a letter to the bar's executive director requesting information 
regarding the salaries and benefits paid to its employees.59 In 
response, the executive director disclosed the salary ranges fqr 
categories ofbar employees and described the fringe benefits ofthe 
bar staff. Not satisfied, Barnard wrote, another letter requesting 
more specific infonnation. The executive director refused any 
further disclosure. Barnard thEm filed suit against the executive 
director and the bar, requesting a decree that the bar proVide him 
with the specific 'salary information. 

Barnard argued that the bar was a state agency lind was 
therefore required to disclose the information pUrsuant to the 
Writings Act and the Records Act., Barnard also sought attorney 
fees 'and exemplary damages. The Third District Court ruled in 
fa,vor of disclosure of the salary information, but'did not award 
attOrney fees or exemplary damages. 

On 'appeal, the bar argued that.it was not a state agency and 
therefore was not required to comply with the Records and 
Writings Acts. Instead, the bar claimed to be a private' organiza~ 
tion performing public service functions.60 The Utah Supreme 
Court .agreed and reversed the district court, holding that the bar 
was not a state agency subject to the disclosure provisions of the 
Records and Writings Acts.61 In deciding that the bar was not a 
state agency, the court considered62 the factors articulated by the 
United States Supreme Court in Keller v. .State Bar of Califor
nia:63 the nature, purpose, and functions of the bar,N and the 
bar's statutory history.65 

59. Id. at 526. All facts discussed here are from the court's opinion.ld. at 526-27. 
60. The Utah State Bar assists the supreme court in regulatory functions, inclUding 

admini.tration ofthe bar examination and recommendingdisciplin!lry actions.ld. at 529. 
61. Id. at 529-30. The court's holding was limited to theconcluaionthat the bar was 

not a state agency under the state Records and Writings Acts. See id. The court did not 
examine whether the Utah State Bar is a state agency under other acts, such as the 
federal Civil Rights Act, 42 U.S.C. § 1983 (1981). See Barnard, 804 P.2d at 527. The 
court also did not decide whether the plaintiffcould have petitioned the COl1rt, under its 
rulemaking a\1.thority, to require the Utah State Bar to disclose the informlJ1ion. See id. 

62. Barnard, 804 P.2d at 527. 
63. 110 S. Ct. 2228, 2235-36 (1990). 
64. Barnard, 804 P.2d at 529-30. 
65. Id. at 528. 
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A. The Test Applied in Keller v. State Bar of California 

Keller is a leading case addressing the public/private charac
ter of state bars.66 In Keller, the California State Bar attempted 
to establish "governmental agency" status so that it could take 
substantive positions on political issues under the "government 
speech doctrine.1I67 The United States Supreme Court rejected the 
-argument, holding that the California .State Bar was not a 
governmental entity. The Keller court identified two key ele~ents 

as -distinguishing the Califomia Bar from other governmental 
agencies: private funding, and the advisory nature of the bar 
services.68 The Keller Court, comparing the Califomi~ Bar to an 
employee union,69 held that the state's interest in regulating the 
legal profession justifies the compelled association ofan integrated 
bar, but the bar may not use compulsory bar dues to fund 
activities which are not gennane to the goals of all bar mem
bers.70 

Like the state bar in California, the Utah State Bar adminis
ters qualifying examinations and recommends disciplinary 
proceedings against attorneys, but the Utah Supreme Court 
retains final decision-making authority over these matters.71 

Furthennore, the Utah Supreme Court retains power over 
disbannent, suspension, public reprimand, and it approves72 the 

66. The decision in Keller caused state bars across the country to reevaluate their 
lobbying activities. Bruce Hamilton, Keller Provides a Clean Bill of Health, 27 ARIZ. 
ATr'V, Dec. 1990, at 30; see James K. Robinson, Meeting Keller's Challenge to the Future 
ofMichigan's Integrated Bar, 70 MICH. B.J., June 1991, at 516'. 

67. Keller, 110 S. Ct. at 2234. 
68. See ide at 2234-35. 
69. Id. at 2235-38 (citing Abood v. Detroit Bd. ofEduc., 431 U.S. 209, 235-36 (1977». 

In Abood v. petroit Board of Education, 431 U.S. 209 (1941), the United States Supreme 
Court held that a union could use union dues to fund political activities not germane to 
collective bargaining only when the employees did not object to those political activities. 
Id. at 235-36. 

70. Keller, 110 S. Ct. at 2235-37. 
71. See Barnard, 804 P.2d at 529. 
72. Other courts have recognized that entities acting without the need ofgovernmen

tal approval are private entities. For example, New York's disclosure statute defines 
"agency" as "any state or municipal department, board, bureau, division, commission, 
committee, public authority, public corporation, council, office or other govemmental 
entity performing a governmental or proprietary function for the state or anyone or 
more municipalities thereof." N.Y. PuB. OFF. LAw § 86 (McKinney 1988). A New York 
appellate court held that the Buffalo Economic Development Corporation was not a 
public agency subject to the state's freedom of information act, despite the fact that the 
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rules governing admission to the bar.73 Additionally, the Utah 
State Bars advisory/regulatory services do not make it a public 
agency.74 Finally, the bar is funded by its members, not public 
funds. 75 

In addition to applying Keller's analysis, the U,tah Supreme 
Court weighed the Utah State Bar's private functions against its 
public functions. In detennining that the bar's public functions did 
not transform it into a public entity, the court considered the 
various nongovernmental attributes of the bar.711 The bar can 
"sue and be sued," "[ilt owns real property in its own. name," and 
it pays taxes on that property.77 It is self-governed by uncompen
sated bar commissioners who are elected by bar members.78 The 
bar is funded completely by members' dues and receives no public 
funds.79 The bar hires its own counsel to defend lawsuits.so 

Finally, the bar's budget is not subject to legislative approva1.81 

After applying the Keller test and balancing the bar's public 
functions .against its private functions, the Barnard Court 
concluded that the Utah State Bar was not a public agency.82 

B. The Nature, Function, and Purpose of the Bar 

The Barnard court found that the nature of the Utah State 
Bar made it difficult to detennine whether the bar was a state or 

agency received public funds and received free rent in an office in Buffalo City Hall. See 
Buffalo News Inc. v. Buffalo Enter. Dev. ·Corp., 561 N.Y.S.2d 406, 407 (Sup. Ct. 1990). 
The court reasoned that the agency cooperated with local government, but acted 
independently, without need of governmental approval to function. The court further 
recognized that the government was not involved in the core planning and execution of 
the agency. Id. "The corporation's decisions with regard to lending and foreclosure are 
independent, not subject to review of any governmental council." Id.; _ aim A.S~ Abell 
Publishing Co. v. Mezzanote, 464 A.2d 1068, 1072 (Md. 1983)' (in determining whether 
statutorily established entity is a state agency, court should consider many factors, 
including degree of control exercised by state over entity). 

73. See Barnard, 804 P.2d at 529. 
74. Id. at 529·30. 
75. Id. 
76. Id. at 530. 
77. Id. 
78. Id. 
79. Id. 
80. Id. 
81. Id. 
82. Id. at 529·30. 
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private agency) because the bar is an organization sui generis,83 
meaning "[o]f its own kind.1184 State bars carry out two main 
functions: serving the public at large, and serving bar members. 

On the one hand, bars contribute to. their communities, not 
-by providing typical governmental services but by improving the 
quality of legal services within a state. Bars do not exist to 
"participate in the general government of the State, but to provide 
specialized professional advice to those with the ultimate responsi
bility, of governing the legal profession."85 The Utah State Bar 
performs additional community service functions, including 
Tuesday night bar, law-day -events, and public education.86 State 
bars are essential to states because they assist courts in regulating 
the practice of law without relying on taxpayer funding. 

On the other hand, state bars improve attorneys' ability to 
practice law. By disseminating knowledge of legal principles, bars 
"enhance professional competence."87 Attorneys benefit from a 
host of bar services, ranging from continuing legal education to 
programs for lawyers impaired-by alcohol and drugs.88 Of course, 
these services also improve the practice of law within co~muni
ties. 

The Barnard court did not expressly state whether the nature 
of the Utah State Bar was more private than public. The unique 
features of the bar make it difficult to detennine whether it falls 
within any' of the categories used in Utah's Records Act to define 
a state agency. 

c. The History of The Utah State Bar . 

Tl)e Barnard court found that the history of the Utah State 
Bar was not dispositive on the issue of whether the bar is a 
private or public agency. Before 1931, the Utah Legislature and 
Utah courts provided for discipline of attorneys and for admission 
to practice law, while the bar was. a voluntary organization of 

83. Id. at 529. Some might argue that the Utah State Bar is no longer sui generis 
because it is now an incorporated entity. 

84. BLACK'S LAw DICTIONARY 1434 (6th ed. 1990). 
85. Keller v. State Bar of Califomia, 110 S. Ct. 2228, 2235 (1990). 
86. UTAH BAR REPORT, supra note 6, at exh. B. 
87. Barnard v. Utah State Bar, 804 P.2d 526, 529 (Utah 1991). 
88. See UTAH BAR REPORT, supra note 6, at exh. B. 
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attorneys.89 In 1931. the legislature began to require that all 
practicing attorneys join the bar and pay a license fee to a fund 
which was used by the bar.90 The legislature also empowered the 
bar to recommend the adIJ;lission of applicants and discipline of 
attorneys to the Utah Supreme Court:91 Notwithstanding this 
statutory recognition of the bar. it is the Utah Supreme Court that 
has had the inherent power to "regulate the admission and 
discipline of attorneys ... from the beginning."92 

In 1981. the Utah Supreme Court integrated93 the bar under 
its own "inherent power derived from the historic and fundamental 
relationship between attorneys at law and the courts and the 
doctrine of separation of powers."94 In 1985 the Utah Legislature 
expanded the court·s powers to. regulate the practice of law by 
amending the Utah Constitution.915 The amendment provides that 
"[t]he supreme court by rule shall govern the practice of law. 
including admission to practice law and the conduct and discipline 
of persons admitted to practice law."96 

The history of the Utah State Bar reveals that a separation 
ofpowers conflict may prevent the Utah Legislature from applying 
any open records legislation to the state bar. However. the history 
does not reveal whether the Utah Legislature intended the bar to 
be a state agency. Thus. the basis fOT" the Barnard court·s ruling 
that the Utah State Bar was not a state agency rested solely on 
the Keller test and the conclusion that the bars private functions 
were not outweighed by its p!-1blic functions. 

89. Barnard, 804 P.2d at 528. 
90. Id. 
91. Id. 
92. Id. (citing In re McCune, 717 P.2d 701, 704-05 (Utah 1986». 
93. The rules for integration provide that "[a)ll persons nowor hereafter licensed in 

this State to engage in the practice of law shall be members of the Utah State Bar ... 
." RULES FOR INTEGRATION AND MANAGEMENT OF THE UTAH STATE BAR, Rule A(1). There 
has been a great deal of controversy and comment' about the compulsory nature of 
integrated bars. See Charles W. Sorenson, Jr., The Integrated Bar and the Freedom of 
NonaBBociation-Continuing Siege, 63 NEB. L. REv. 30 (1983); Christopher Yost; Note, 
Belly Up to the Bar: Your Bar Tab IB Compelled MemberBhip and Mandatory Fee" 20 
PAC. L.J. 1281, 1281 (1989). 

94. Barnard, 804 P.2d at 528. 
95. Id. 
96. UTAH CONST. art. VIII, § 4. 
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III. ANALYSIS OF THE Bamard COURT'S DECISION 

The Utah Supreme Court accurately applied the Keller test 
and correctly detennined that under the Writings Act and the 
Records Act, the Utah State Bar ,was a private entity. Further
more, the Barnard decision is in accord with the test applied in 
many state courts to detennine whether an agency is private or 
public. 

A. "Totality-of-Circumstances tt Test 

In deciding whether a corporation or other organization is a 
public agency and thus subject toa state's disclosure statute, some 
courts consider a totality-of-factors test.97 

, Among the factors 
considered under this test are: (1) whether the government created 
the corporation; (2) whether the government funds the organiza
tion; (3) the goals and purposes of the corporation; (4)the corpora
tion's ownership; and (5) the interdependence between the 
corporation and a public entity.98 Considering these factors, a 
Florida court held that Florida's broad disclosure laws applied to 
a not-for-profit hospital corporation which received county funds, 
acted on behalf of the county hospital board, and assisted in the 
hospital board's activities.99 

1. Government Creation / Recognition 

The Utah Supreme Court does not give great deference to the 
first prong of the totality-of-factors test. In Utah Technology 
Finance Corp. v. Wilkinson,100 the court held that a state devel
opment agency, officially created by statute and endowed with 

97. See Sarasota Herald-Tribune v. Community Health Corp.• 582 So. 2d 730. 733 
(Fla. Dist. Ct. App. 1991) (citing Fox v. News Publishing Press Co.• 545 So. 2d 941.943 
(Fla. Dist. Ct. App. 1989». 

98. See ide at 734; see alBo Connecticut Humane Soc'y v. Freedom of Info. Comm'n. 
591 A.2d 395, 399 (Conn. 1991) (humane society not a public agency subject to state 
disclosure laws, despite being chartered and statutorily authorized by government, 
because it received no public funds and its activities were not subject to governmental 
review). 

99. See Sarasota, 582 So. 2d at 734. 
100. 723 P.2d 406 (Utah 1986). 
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public funds, was not a state agency.10l The Barnard court cited 
Utah Technology for the proposition that "the mere fact that an 
organization is created or officially recognized by statute does not 
make it a state agency."l02 This conclusion is subject to question, 
however, because the Utah Supreme Court has made bar member
ship mandatory,l03 a fact that weighs in favor of finding that the 
Utah State Bar is a state agency. 

2. Government Funding 

Although government funding does not necessarily compel a 
finding that an organization is a public agency/04 courts consider 
public funding to be a key factor in making the determination.106 

101. [d. at 414-15. In 1953, the Utah Legislature created the Utah Technology 
Finance Corporation ("UTFC"). [d. at 408. The purpose of the corporation was to assist 
and tblvelop high-tech businesses in the state. [d. The Utah State Treasurer was the 
euatodian ofthe UTFC's funds and the UTFC was required to report to the Governor. [d. 
at 415. However, the Utah Supreme Court held that the UTFC was not an agency of the 
executive branch, but was an independent, nonprofit corporation. [d. . 

102. Barnard v. Utah State Bar, 804 P.2d !)26, 529 (Utah 1991). 
103. [d. at 528. . 
104. Some state statutes provide that entities are public only when a certain 

percentage oftheir budgets come from public funds. For example, the Michigan Freedom 
oflnformation Act, which applies to all public bodies, defines "public bodies" as including 
any "body which is created by state or local authority or which is primarily funded by or 
through state or local authority." MICH. STAT. ANN. § 4.1801(2)(b)(iv) (Callaghan 1985). 
Under this statute, a Michigan appellate court found a nonprofit foster-c:are corporation 
to be a nonpublic body that was not subject to the disclosure provisions of Michigan's 
Freedom oflnformation Act. The court based its opinion on the fact that the corporation 
received less than half of its operating funds from the government. See Kubick v. Child 
& Family Servs., 429 N.W.2d 881, 883 (Mich. Ct. App. 1988). Despite the fact that the 
government was the largest single source of funding for the corporation, the court held 
that the government was not the primary source of funding because the government 
provided less than 50% of its budget. [d. The Michigan statute fails to address the 
public's right to know what the foster-c:are corporation does with public funds, no matter 
what portion of the agency's budget derives from public sources. Additionally, the 
Michigan statute rigidly defines "pUblic agency," and private organizations usually do not 
fit neatly within rigid classifications. The statute thus allows private agencies to use 
public funds secretly. 

In contrast, the Arkansas open records statute broadly applies. to any "agency 
wholly or partially supported by public funds or expending public funds." ARK. CODE 
ANN. § 25-19-103 (Michie 1987); see also Braverman & Heppler, supra note 9, at 730 
(discussing breadth of Arkansas statute). 

105.. Despite the Michigan court's holding in Kubick that the foster-c:are corporation 
was not a public agency, receipt of public funds is often a determining factor in deciding 
whether an entity is a public agency subject to state disclosure laws. See Board of 
Trustees of Woodstock Academy v. Freedom of Info. Comm'n, 436 A.2d 266, 271 (Conn. 
1980). "Since Woodstock Academy performs a basic governmental function in providing 
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Often, whether receiving public funds classifies an entity as· a 
public· agency de.pends on the specific .state statute. For example, 
the Indianapolis Convention and Visitors Association was held to 
be a public entity under a statute which defined a public entity as 
any provider U[slupported in whole or in part by appropriations or 
public funds or by taxation."106 

Although the Utah Records Act did not require a state agency 
to be· supported by public funds, the fact that the Utah State b.ar 
does not receive public funds lo7 supports the argument that the 
bar is a private agency. Moreover, the fact that the Bar is self
supporting is probably the most important reason not to classify 
it as a public entity for all purposes. 

Applying disclosure laws to institutions receiving public funds 
achieves the important public policy goal of providing checks and 
balances to the agency's control over those funds. For example, in 
Redding v. Brady,lOS the Utah Supreme Court granted a student 
newspapers editor's· request to obtain Weber State College 
employee salary infonnation.109 In requiring disclosure, the court 
reasoned that the public's right to know what the state-funded 
college does with, taxpayer money outweighs the employees' 
interest' in privacy.110 The court stated that "by accepting em
ployment at the college its employees are not merely private 
citizens~ but become public servants in whose conduct and in 
whose salary the public has a legitimate interest.11111 

Based upon the Redding court's logic, members of the public 
have no right to know a bar employee's salary because bar 
employee salaries are paid from funds generated from membership 
dues rather than public funds. 112 The privacy interest of bar 

public education at a secondary school level, is nearly entirely ... publicly financed, has 
its operations -examined and certified by the state board of education so as to be eligible 
for reimbursement for tuition fees by local towns and for other statutory benefits, and 
is an entity created by statute for the sole purpose of maintaining a public school ... , 
it must be considered a public agency .... tt Id. 

106. Indianapolis Convention & Visitors Ass'n v. Indianapolis Newspapers, Inc., 577 
N.E.2d 208, 212 (Ind. 1991); IND. CODE ANN. § 5..11..1..16(e) (2) (Bums 1987). 

107. See·Barnard~ 804 P.2d at 530. 
108. 606 P.2d 1193 (Utah 1980). 
109. Id.at 1194-97. 
110. Id. at 1196..97. 
111. Id. at 1196. 
112. Barnard, 804 P.2d at 530. Moreover, Utah State Bar It[elmployees are not paid 

by the state and are not entitled to any benefits given state employees. It Id. 
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employees weighs against disclosure because there is no counter
weight ofthe public interest in knowing what the government does 
with taxpayer dollars. 

3. Goals and Purposes of the Utah State Bar 

The goals and purposes of the Utah State Bar do not 
necessarily support a finding that it is a state agency. The bar has 
many goals and purposes,113 some that only benefit attorneys, 
and some that serve society as a whole. The Utah Supreme .Court 
has delegated some aspects of attorney discipline and admission 
to the Utah State Bar.n• However, the bar also participates in 
purely private actions. For"example, the bar negotiates group rates 
on insurance as a private service to attorneys.n6 

4. Ownership o(the Utah State Bar 

The State has no ownership interest in the Utah State Bar. 
According to the Barnard court, the Utah State Bar "ownsreal 
property in its own name, and the State has no interest there
in."ne Furthermore, the bar pays taxes on its property,t17 and 

113. Some primary purposes of the Utah State Bar. 88 stated in the Bar's articles 
of incorporation, are ' 

to adVance the administration ofjustice according to law, to aid the courts 
in carrying on the administration ofjustice, to provide for and regulate the 
admiQion of persons seeking to engage in the practice of law,to provide for 
the regulation and discipline of persons engaged in the practice oflaw, to 
foster and maintain on the part of those engaged in the practice oflaw high 
ideals of integrity, learning, competence and public service, and high 
standards of conduct, to provide a forum for the discu88ion of subjects 
pertaining to the practice of law, the science of jurisprudence, and law 
reform, to carry on a continuing program of legal research in technical 
fields of substantive law, practice and procedure, and to make reports and 
recommendations thereon, to encourage practices that will advance and 
improve the honor and dignity ofthe legal profession; and to the end that 
the responsibility of the legal profession and the individual members 
thereof maY'be more effectively and efficiently discharged in the public 
interest .... 

Articles of Incorporation of Utah State Bar (June 21, 1991) (Office of the Secretary of 
State) [hereinafter Articles of Incorporation of Utah State Bar). 

114. Barnard, 804 P.2d at 529. Having no final decision-making authority, the Utah 
State Bar may only recommend to the Utah Supreme Court what it considers 
appropriate action. ld. 

, 115. UTAH BAR REPORT, supra note 6, at exh. B. 
116. Barnard. 804 P.2d at 530. 
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is incorporated as a nonprofit organization_~18 The state's lack of 
ownership interest in the bar and its assets suggests that the bar 
is a private agency. 

5. Interdependence Between the Utah State Bar 
and the Utah Supreme Court 

The interdependence prong of the totality-of-factors test 
favors holding that the·Utah State Bar is a public agency. The bar 
aids the Utah Supreme Court in advisory and administrative 
services.119 The court depends on the bar to perform investiga
tions into the moral conduct of bar applicants and to recommend 
proposed disciplinary actions.120 Furthermore, the state requires 
that all attorneys belong to the bar.121 Without this mandate, 
some attorneys 'would avoid paying bar dues by refusing to join. 
Moreover, without the mandatory dues, the bar would not be able 
to carry out its administrative and public service functions.122 

6. Balancing the Factors 

One could argue that the court might have gone either way 
under a totality-of-factors analysis. The interdependence and 
creation factors lean in favor of defining the Utah State· Bar as a 
state agency, while the ownership and funding prongs lean the 
other way_ The goals and purposes factor is arguably neutral. The 
fact that the bar pays 100% of its own budget strongly sugges~s 

that it is a private.agency. On balance, and particularly in light of 
this latter fact, the court correctly decided that the bar is a private 
organization" 

117. Id. 
118. Articles of Incorporation of Utah State Bar, supra note 113, at art. VII. The 

articles of incorporation do not state that the members of the Utah State Bar, any other 
person, or any other entity "owns" the bar. The articles provide that, upon dissolution, 
the assets of the bar shall be disposed of by trustees in a manner consistent with its 
purpose. Id. at art. XI. 

119. Barnard, 804 P.2d at 529-30. 
120. Id. at 529. 
121. Id. at 528. , 
122. UTAH BAR REPORT, supra note 6, at vi-vii. 
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B. Additional Factors Supporting the Court's Decision 

The specific facts ofBarnard do not weigh in favor of public 
access as would a case involving attorney discipline or access to 
infonnation regarding the bar admissions process. l 

23' Barnard 
may be entitled to receive the salary infonnation he sought, but he 
erred in bringing a claim under Utah's open records statutes, 
which grant access to all members of the public. Significantly, the 
Utah Supreme Court emphasized that it did not decide whether 
Barnard was entitled to the infonnation by petitioning the court 
promulgate a rule requiring the Utah State Bar to disclose such 
infonnation.l24 This dictum suggests that the court is inviting 
bar members to request a new rule allowing bar members access 
to bar employee salary infonnation. This dictum also suggests that 
the court prefers to solve bar member disputes through the 
administrative process rather than through litigation. The court's 
dictum is apparently rooted in the correct assumption that a bar 
member's ability to receive infonnation about bar employees 
should be based on her membership in the bar, not. on her 
membership in the public at large. 

Moreover, even if the Utah Legislature intended the open 
records laws to apply to the Utah State Bar, these statutes should 
not apply to private activities carried. out by the bar. Just 8.$. the 
public arguably has no right of access to contracts in which a 
towing agency engages with a nongovernmental agency/26 the 
public has no right of access to computer training or credit card 
programs offered for attorneysl26 when neither of these activities 
are sponsored·by public funds. .A rigid application of public 
disclosure laws to all activities of the bar would infringe on 
privacy interests. 

123. See infra Section VI (analyzing whether state bars should disclose disciplinary 
records and bar admission proceedings). Although the plaintiff in Barnard was a bar 
member, the issue addressed in that case was whether Utah's public disclosure laws 
applied to the Utah State Bar (allowing members of the general public access to the 
salary information), not whether a bar member could gain such access..Barnard, 804 
P.2d at 526-27. 

124. Barnard, 804 P.2d at 527. 
125. Cf. supra notes 44-45 and accompanying text (company under contract with city 

possessed public records only insofar as records related to city). 
126. UTAH BAR REPORT, supra note 6, at exh. B. 
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Although privacy rights should protect the bar's salary 
records,-,-the public should have access to- some disciplinary 
activities and administrative activities in the admissions pro
oos8.127 The Barnard court's broad holding illustrates how Utah's 
rigid Records Act did not allow -for publicacce8s to the govern
mentally~delegatedfunctions carried out by the Utah State-Bar or 
by' other private entities in Utah. The', problem illustrated in 
Barnard is, that Utah's Records Act did not apply to any bar 
activities. A broader' statute would permit courts to' consider 
whether, in the particular activity which the bar undertakes, the 
bar performs a function specifically delegated by the governtnent. 
As the Washington Supre~e'Courtnoted in Graham v. Washing
ton State Bar Association,l28 "the meaning of the tenn', 'agency' 
depends on its context."l29 A state bar can be a public entity for 
some purposes and a private entity for others.130 

The remainder of this Note discusses: (1) whether 
GRAMA131 allows public access to some' Utah State Bar activi~ 
ties; (2) whether the doctrine of separation of powers prevent$, the 
Utah Legislature from legislating with regard to the Utah State 
·Bar; and (3) whether state disclosure laws -should apply to the 
public functions carried out by the 'Utah State Bar. 

IV.- GRAMA's EFFECT ON Barnard 

The 1991 version of GRAMA does not appear to affect the 
Bamardcourt's holding. In 1991, the Utah Legislature 'enacted 
GRAMA, amending key provisions ofthe Records Act and Writings 
Act.132 Under GRAMA, records possessed by "governmental" 
entities are open to public access unless the records are private, 
confidential, protected, or otherwise restricted by statute.133 

127. See infra Section VI (arguing that public should have access to some 
discipiinary ,and admissions proceedings). 

128. 548 P.2d 310 (Wash. 1976). 
129. ld. at 312. 

- 130. See Goldfarb v. Virginia State Bar, 421 U.S. 773, 791 (1975) (holding Darwas 
state agency by law, but not protected from private'antitrust laws regulating private 
activity) (discussed in John E. Lopatka, The State of "State Action" Antitrust Immunity: 
A Progress Report, 46 LA. L. REv. 941, 970n.1501 (1986». 

131. UTAH CODE ANN. §§ 63-2-101 to -909 (Supp. 1992). 
132. See supra note 46-48 and accompanying text. 
133. UTAH CODE ANN. §§ 63-2-201(3Xb), -301 to -305 (Supp. 1992). 
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The 1991 edition reaches further by compelling disclosure 
from "[entities]. in the executive branch that [are] publicly funded 
or that [are] established by the government to carry out the 
public's. business."1M The statute significantly broadened the 
scope of Utah's disclosure laws and' transformed .private entities 
into governmental entities, subject to disclosure, .if the private 
entities were· either publicly funded or established to carry out 
public business relating to the executive brtinch.l35 

GRAMA, however, did not compel disclosure from the Utah 
State Bar with regard to its arguably quasi-public activities, 
because the language of the statute only encompassed specific 
agencies of the judicial :t>ranch. GRAMA coverage was limited to 
"courts, the Judicial Council, the.Office ofthe Court Administrator, 
and similar administrative units in the judicialbranch."l3G 

The 1992 edition of GRAMA, however, defines governmental 
entity more broadly. Rather than limiting broad disclosure to 
entities associated with the executive branch, GRAMA now 
compels disclosure from' "every office, agency_, board, bureau, 
committee, department, advisory board, or commission ·of the 
entities listed in subsection 9(a) [which includes courts] that is 
funded or established by the government to carry out the public's 
business."187 This revision arguably extends GRAMA's disclosure 
requirements to the Utah State Bar, which' has been officially 
recognized as "rendering advisory services" to the Utah Supreme 
Court. l3e 

GRAMA requires disclosure ofan employee's "gross compen
sation."189 Since GRAMA may now apply to the Utah. State Bar, 
one might argue that bar employee salary dates should now be 
open to the public. This result, however, would be unjust because 
bar employees do not receive public funds.·· In order to provi"de 
accountability for the exercise of public power, yet insure privacy 
where employees receive private funds, bar employees should not 

134. Id. § 63-2-103(6)(a)(i). 
135. Note that GRAMA dges not fix a minimum percentage on the amount offunding 

needed to subject an entity to disclosure, as do Arkansas and Michigan statutes. See 
,"pro note 104. 

136. UTAH CODE ANN. § 63-2-103(6)(a)(iii) (Supp. 1992).
 
lS7~ UTAH CODE ANN. § 63-2-103 (Supp. 1992).
 
138. Barnord, 804 P.2d at 529-30. , 
139. UTAH CODE ANN. § 63..2-301 (Supp. 1992). 
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be compelled to disclose their salaries to the public. Instead, bar 
,	 employees should be entitled to a protective order, as are judicial 

records.140 

v. THE SEPARATION OF POWERS DOCTRINE 

The doctrine ofseparation ofpowers may prevent legislatures 
from applying open records laws to state bars. 

The separation ofpowers doctrine arises from the concept that 
each branch of government is suited to make certain types of 
decisions; therefore, each branch should' not intrude into the 
decision-making power of the other branches of government. 
The doctrine further attempts to limit the ·power of, the 
branches of government so that one branch will not become 
too powerful and usurp power from a co-equal branch of 
government.141 

Some state constitutions provide that the state supreme' court has 
the complete authority to regulate the practice oflaw. Legislatures 
in such states are not able to regulate the practice of law without 
the supreme court's consent. 

A. Washington, Minnesota, & Oregon 

In Graham v. Washington State Bar Association,142 the 
Washington Supreme Court held that even if the legislature 
intended to allow the Sta~ Auditor 'to audit the state bar, the 
doctrine of separation of powers prevented the state legislature 
from interfering with the court's power to regulate the bar. l43 

The regulation of the practice of law, the court reasoned, was 
within the "sole jurisdiction" of the state supreme court.1« 
Moreover, the court noted that the legislature's characterization of 

140. UTAH CODE ANN. § 63-2-301(1)(0 (Supp. 1992); supra note 14 (authorities 
discussing protective orders in the context of judicial and bar disciplinary records). 

141. Kent R. Hart, Note, 'Court Rulemaking in Utah Following the 1985 Revision of 
the Utah Constitution, 1992 UTAH L. REV. 153, 175 (citations omitted). 

142. 548 P.2d 310 (Wash. 1976). 
143. Id. at 315-16. 
144. Id. at 315 (quoting State ex rei. Schwab v. Washington State Bar Ass'n, 493 

P.2d 1237, 1238-39 (Wash. 1972». 
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the bar as a state agency did not deprive the court of its right to 
control the bar. l45 

Similarly, in Sharood v. Hat{ield,146 the Minnesota Supreme 
Court struck down as unconstitutional a legislative attempt to . , 

channel attorney registration fees into the state's general revenue 
fund. 147 The court stated that "when the legislature attempts to 
go beyond merely indicating what it deems to be desirable, we 
have not hesitated to strike down such acts as unconstitution
a1."148 

In contrast, in Sadler v. Oregon State Bar,149 the Oregon 
Supreme Court upheld a state disclosure law which conflicted with 
a court rule prohibiting disclosure.l50 The court reasoned that: 
(1) governmental functions necessarily overlap/51 (2) the overlap 
"arises from ... legislative police power";152 (3) disclosure did not 
"unreasonably encroach upon the judicial function of disciplining 
lawyers";I53 and (4) the legislature had already passed many 
laws regulating the state bar.164 

Sadler can be distinguished from Graham and Sharood, 
however, because Oregon's constitution specifically allows the 
legislature to enact legislation affecting the judicial branch.1M 
The Oregon Constitution provides that "[t]he courts, jurisdiction, 
and judicial system of Oregon, except so far as expressly changed 
by this amendment, shall remain as at present constituted until 
othenuise provided by law. ,,156 Therefore, whether the doctrine of 
separation of powers prevents the legislature from applying state 
open records laws to state bars depends on whether a particular 
state constitution allows the legislature to regulate the judicial 
branch. 

145. [d. at 316. 
146. 210 N.W.2d 275 (Minn. 1973) 
147. [d. at 282. 
148. [d. at 279. 
149. 550 P.2d 1218 (Or. 1976). 
150. [d. at 1221, 1227. 
151. [d. at 1222. 
152. [d. at 1222-23. 
153. [d. at 1226-27. 
154. [d. at 1223-26. 
155. See id. at 1223. 
156. OR. CONST. art. VII, § 2 (emphasis added). 
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B. Utah 

The Bamardcourt noted that the case raised the issue of 
whether Utah's disclosure acts violated the principle of separation 
of powers by 'regulating the judiciary.157 However, the, court 
specifically refrained" from deciding whether the statutes would 
violate separation ofpowers if they were applied to the Utah State 
Bar. lss Utah's .constitution grants authority to "govern the 
practice of law" exclusively to the court.159 In 1985, the Utah 
Legislature expanded the court's powers in ·this regard by amend
ing the Utah .Constitution.160 Prior to the amendment, the court 
regulated the practice of law through its inherent authority, a fact 
recognized by the legislature in a 1931 statute.161 The .. ·.1985 
amendment added the italicized language to the following 
provision: "[t]he supreme court by rule shall govern the practice of 
law, including admission to practice law and the conduct and 
discipline ofpersons admitted to practice law. ,,162 

Moreover, the Utah Supreme Court has said that "[a]lthough 
the legislature has some' power to regulate and control attorneys, 
at least in certain respects, that power is subject to this Court's 
inherent power to discipline its officers."l63 Therefore, given the 
history of the legislature's recognition of the court's powers, and 
given the court's emphasis that it has the inherent power to 
regulate the practice of law, the Utah Supreme Court would 
probably hold that'legislative attempts to regulate the practice of 

. law' violate the separation of powers doctrine. 
In addition, ifthe legislature intended Utah's open records act 

to apply to the Utah State Bar, it could have included the bar as 

157. Barnard v. Utah State Bar, 804 P.2d 526,527 (Utah 1991). 
158. Id. at 530. 
159. See UTAH CONST. art. VIII, § 4. 
160. Barnard, 804 P.2d at 528; S.J.R. Res. 1, 45th Leg., 2d Spec. Sess., 1984 Utah 

Laws 269. 
161. See Barnard, 804 P.2d at 528. 
162. UTAH CONST. art. VIII, § 4 (emphasis added). The purpose for amending the 

constitution is not clear if the court had inherent power to regulate the practice of law 
"from the beginning." See Barnard, 804 P.2d at 528. Inherent in the judicial power 
conferred on the Utah Supreme Court by article VIII, § 4 of the Utah Constitution is the 
"power to regulate the 'practice of law.'"' Id. The· amendment represents express 
legislative recognition that the supreme court, not the legislature, regulates the practice 
of law.' 

163. In re Disciplinary Action of McCune, 717 P.2d 701, 705 (Utah 1986). 
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a state agency under the statute, or otherwise specifically stated 
that Utah's open records laws apply to the bar.l64 However, as 
was evident from Graham v.' Washington Bar Ass'n, there is no 
guarantee that such legislation would be upheld by the court.1M 

It is also important to consider whether applying disclosure 
laws ·to· the·Utah State Bar interferes with the Utah Supreme 
Court's power to regulate the practice ,of law. The court's current 
policy is to keep disciplinary proceedings confidential unless and 
until formal charges are filed. l66 Obviously, any attempt to apply 
open records legislation to the Utah State Bar's disciplinary 
activities, before formal charges are filed, would conflict with the 
court's rules.167 Therefore, action by the Utah Legislature to 
apply open records laws to informal charges would violate the 

'separation of powers doctrine and would not be enforceable 
without the Utah Supreme Court's consent.l66 

VI. DISCLOSURE OF BAR DISCIPLINARY RECORDS 

Twenty~six jurisdictions, including Utah/69 allow public 
access to bar disciplinary proceedings once formal charges of 
attorney misconduct are filed.170 An issue currently subject to 

164. For enmple, a North Carolina statute provides: "[t]here is hereby created as 
an agency of the State of North Carolina, for the purposes and with the powers 
hereinafter set forth, the North Carolina State Bar." N.C. GEN. STAT. t 84-15 (1985). In 
response to this legislation the North Carolina Supreme Court held that the bar was a 
state agency. See North Carolina State Bar v. Hall, 238 S.E.2d 521, 521 (N.C. 1977). 

165. See Graham v. Washington State Bar Ass'n, 548 P.2d 310, 316 (Wash. 1976) 
(holding legislature's characterization of state bar as agency of state was unwarranted 
and an unconstitutional interference with power of judiciary). 

166. See PROCEDURES OF DISCIPLINE OF THE UTAH STATE BAR, Rules VI, VII, XII 
(1991). 

167. For enmple, the plaintifTin Sadler admitted that Oregon's open records statute 
when applied to the bar conflicted with the court's rules. See Sadlerv. Oregon, 550 P.2d 
1218, 1221 (Or. 1976). 

168. One might argue that GRAMA does.not pose a separation of powers problem 
regarding the bar's disciplinary records. GRAMA allows governmental entities to classify 
disciplinary and licensing records as protected if certain criteria re met. UTAH CODE 
ANN. t 63-2-304(8) (Supp. 1992). Criteria which might be cited in an argument against 
disclosure include: release of records interferes with investigatioftsor disciplinary 
proceedings; records "certain a personal recommendation concerning an individual [and] 
disclosure would constitute a clearly unwarranted invasion of personal privacy"; and 
"disclosure is not in the public interest." [d. § 63-2-304(8)(aHb), (24). 

169. See PROCEDURES OF DISCIPLINE OF THE UTAH STATE BAR, Rules VI, yII, XII 
(1991). 

170. ABA REPORT; supra note 6, at 88. 
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debate is whether all state bar disciplinary proceedings, including 
dismissed complaints, should be subject to public access.171 

Striking the correct balance between the public's interest in 
disclosure and an attorney's interest in privacy requires an 
analysis of the policy reasons underlying disclosure of disciplinary 
records. Some commentators suggest that making all bar disciplin
ary proceedings public will improve the legal profession's image 
and increase public trust in attOrneys.172 Further, some authori
ties suggest that all bar disciplinary proceedings should be open 
to protect the public and because attorneys, as officers of the court, 
are accountable to the public.173 Another .important reason for 
providing public access to all bar disciplinary proceedings- is to 
provide public accountability where a government fu·nction has 
been delegated to a state bar.174 The issue is how to achieve 
these goals while protecting the reputations of innocent law
yers-assuming the reputations of innocent lawyers need protec
tion. 

A. The McKay Commission and Increasing Public Trust 

In 1991, the American Bar Association's ·Commission on 
Evaluation of Disciplinary Enforcement. ("McKay Commission") 

. called upon state bars to make all records of attorney disciplinary 
proceedings ("except the work product of disciplinary counsel") 
open to the public unless a protective order is obtained to prevent 
disclosure.175 The McKay Commission's research showed "that 

171. In Utah, disciplinary records in other professions, including medicine, are not 
subject to public access until after formal charges are filed. Telephone Interview with 
David Robinson, Director, Utah Division ofP.rofessional and Occupational Licensing (Feb. 
14, 1992). In West Virginia, however, unmeritorious complaints are open to public access 
upon dismissal. See Daily Gazette Co. v. West Va. Bd. of Medicine, 352 S.E.2d 66~ 71 (W. 
Va. 1986) ("[I]fthe Board finds that probable cause does not exist, the public has a right 
of access to the complaint or other document setting forth the charges, and the findings 
of fact and conclusions of law supporting the dismissal."). 

172. See ABA REPORT, supra note 6, at iv, 23, 24. 
173. See Daily Gazette Co., 326 S.E.2d at 710. 
174. See supra notes 18-22 and accompanYing text (discussing governmental 

responsibilities handled by private actors). 
175. ABA REPORT, supra note 6, at 23. The McKay Commission also recommended 

major surgery to state bar disciplinary proceedings, suggesting that bar commissioners 
divest themselves of disciplinary responsibilities, that state supreme courts appoint 
attorneys to serve as disciplinary judges. See ide at 19-20. Therefore, the best way to 
generate public confidence in the judicial disciplinary process may be to sever the 



No.3] IS THIS BAR A PRIVATE CLUB? 1049 

disciplinary systems of state bars are fair, but that "a high level 
ofpublic distrust" exists primarily as a result ofsecret disciplinary 
proceedings.178 

The report of the McKay Commission was a significant 
departure from the' American Bar Association's 1970 Clark 
Report,177 which recommended that disciplinary proceedings be 
confidential until "hearings have. been held and the· charges 
sustained by the trial authority."l78 The Clark Report assumed: 
(1) that public access to unproven allegations would injure the 
innocent lawyer's reputation; (2) that subsequent acquittal would 
fail to restore the innocent attorney's reputation; and (3) that it 
was more important to defend innocent lawyers' reputations than 
to notify the public.179 

In response to the Clark Report's desire to protect innocent 
lawyers' reputations by preventing disclosure of unmeritorious 
complaints, the McKay Commission pointed to states, including 
West Virginia, Florida, and Oregon, which have opened all 
recordsl80 of their disciplinary systems and have not noticed any 
harm to the reputations of innocent lawyers. lSI The McKay 
Commission stated that "we find in Oregon, Florida, and West 
Virginia ample experience to demonstrate that public proceedings 

disciplinary functions from the private functions -and allow public access to the 
disciplinary body's records. 

176. Id. at iv. The McKay CommiBBion noted the following: 
The commission is convinced that secrecy in discipline proceedings 

continues to be the greatest single source of public distrust of lawyer 
disciplinary systems. Because it engenders such distrust, secrecy does great 
harm to the reputation of the profession.... The public does not accept the 
profession's claims that lawyers' reputations are so fragile that they must 
be shielded from false complaints by special secret proceedings. 

Id. at 23. 
177. AMERICAN BAR Ass'N, PROBLEMS AND RECOMMENDATIONS IN DISCIPLINARY 

ENFORCEMENT: AMERICAN BAR Ass'N SPECIAL COMMmEE ON EVALUATION OF 
DISCIPLINARY ENFORCEMENT COMMITTEE ON EvALUATION OF DISCIPLINARY ENFORCEMENT 
(1970) [hereinafter "CLARK REPORT"]. 

178. Id. at 138. See generally Douglas R. Haddock, Note, The Legal Profession's 
Attempt to DisCipline Its Members: A Critique ofthe Clark Report, 1970 UTAH L. REv. 611 
(providing critical analysis of Clark Report). 

179. CLARK REPORT. supra note 177, at 138·40. 
180. "Florida and West Virginia's disciplinary records are open to the public when 

a charge is filed or a complaint is dismissed. Oregon's records are public when a 
complaint is made. These open disciplinary systems have proven that lawyers are not 
harmed by them." Id. at iv. 

181. See id. at 25-26. 
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or, public records of dismissed 'complaints do no harm to innocent 
lawyers' reputations. On the contrary, secrecy does great harm to 
the reputation of the 'profession as a whole."182 

After· making dismissed complaints public, the West Virginia 
Bar initially experienced a, period of public interest, but that 
interest soon waned ,and the press stopped examining' ,the :re
cords.1ss The president of the Oregon State Bar, however,testi
fled before the McKay Commission that "[w]ithout access to 
complaint infonnation the public is suspicious that lawyers are 
protecting their own."IM 

State bars may,bemore reluctant to implement the M~Kay 

Commission's disclosure recommendations than they ,were to 
accept the Clark Report. lSS Because the McKay Commission ,did 
not identify' any actual misconduct or problems with attorney 
discipline systems, and only pointed to public frustration as the 
basis for its recommendation,l86 state bars may argue,' that 
implementing the McKay Commission's recommendation,will not 
actually improve the profession. Also, the public may never be 
totally satisfied with the regulation or practice of law, no matter 
how much it is allowed to know about the process. 

,If public criticisms of the' disciplinary system are, legitimate, 
it is possible that better self-regulation, rather than more open
ness, would, more successfully accomplish the goal ofimproving the 
legal profession's image. As Judge Cardozo stated, "[i]f the house 
is to be cleaned, it is for those who occupy and govern it, rather 
than for strangers, to do the noisome work. ,,187 

Finally, it is also possible that there is an anxiety toward the 
legal profession that will attach itself, to whatever activity 
members of the ,public :hear about. Allowing more access to 
disciplinary proceedings may not resolve this anxiety. Instead, it 

, . . 

182. 'ABA REPORT, supra note 6, at 25-26. 
183. Id. at 24. 
184. Id. 
185. In fact, on February 4, 1992, the ABA House of Delegates tacitly rejected the 

McKay Commission's recommendation that meritless complaints be, made public;:, 
adopting an amended version of the report which requires disclosure only when a 
disciplinary panel finds probable cause. See LEGISLATIVE HISTORY OF REPoRT 119; 1992 
MIDYEAR M£ETING OF THE HOUSE OF DELEGATES OF THE AMERICAN BAR AsS'N, 
REcoMMENDATION 7 (Feb. 4, 1992). 

186. ABA REPORT, supra note 6, at iv. 
187. People ex rei. Karlin v. Culkin, 162 N.E. 487, 493 (N.Y. 1928). 
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may fuel witch hunts; for example, lawyer referral services 
generating lists· of (possibly unmeritorious) complaints. Because 
the McKay Commission's report and a similar report by the Utah 
State Barl88 do not identify any. actual abuse of the disciplinary 
system/B9 opening all stages of disciplinary proceedings to the 
public may be nothing more than a quick-fix attempt to solve an 
age-oldl90 anxiety that will not actually improve the discipline 
process. 

There are no simple methods to ease the public's frustration 
with the legal profession, and disclosing all ofthe bar's records will 
not suddenly cause people to congratulate attorneys on their 
openness. Therefore, opening up all disciplinary proceedings after 
a complaint has been dismissed, without regard to the privacy 
interests, may not be worth the cost to innocent lawyers' reputa
tions.191 This may be so even though the McKay Commission 
maintained that "little or no significant harm will come to lawyers 
from the public disclosure of mere allegations."ln 

B. Daily Gazette and Protection of the Public 

Another reason to allow public access to disciplinary proceed
ings >is protection ofthe public. In Daily Gazette Co. v. Committee 
on Legal Ethics,l93 the Supreme Court of Appeals of West Virgin
ia held that there is a constitutional right of access to attorney 

188. See UTAH BAR REPORT supra note 6. 
189. See ABA REPORT, supra note 6, at iv. 
190. There is no easy way to satisfy the public with the image ofthe legal profession. 

However, this is not because people have not tried to find easy answers. Long befo~ 

state bars were created to assist courts in regulating the practice oflaw, Shakespeare's 
infamous insurrectionist "Dick the Butcher" suggested the famous anecdote that "[t]he 
first thing we do, let's kill all the lawyers." WILLIAM SHAKESPEARE, THE SECOND PART 
OF KING HENRY THE SIXTH act 4, Be. 2. That the anecdote is understood today in a sense 
completely opposite from the way it was originally intended further illustrates the 
acuteness of modem society's general frustration with the legal profession. See Walters 
v. National Ass'n of Radiation Survivors, 473 U.S. 305, 371 n.24 (1985) (Stevens, J., 
dissenting). 

191. See Michael Franck, Public Disclosure ofInnuendo. UnsubstantiatedAllegations 
and Other Assaults on Reputations, 70 MICH.B.J., Jan. 1991, at .12. ("No valid rationale 
exists for opening unsubstantiated allegations to public inspection."). 

192. ABA REPORT, supra note 6, at 88. The McKay Commission found that no 
significant harm would come to the reputations of innocent lawyers "from the public 
disclosure of mere allegations." Id. 

193. 326 S.E.2d 705 (W. Va. 1984). 
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'disciplinary proceedings.194 The court also invalidated a West 
Virginia State Bar bylaw preventing disclosure of disciplinary 
records unless public discipline was recommended by the bar's 
legal ethics committee.195 

The .Daily Gazette court rejected traditional notions that 
attorney discipline should be confidential until formal charges are 
filed196 by holding that "once a complaint of unethical conduct in 
an attorney disciplin~ry proceeding is dismissed for lack of 
probable cause, the public has a right of access to the complaint 
and the findings . . . presented in support of such dismissal. ,,197 
In support of its position, the court reasoned that '''the primary 
purpose of the ethics committee is not punishment but rather the 
protection of the public and the reassurance of the public as to the 
reliability and integrity of attorneys."'19B Furthermore, the court 
reasoned that "if the legal profession's practice of self-regulation 
is to remain viable, the public must be able to observe for [itself] 
that the process is impartial and effective."199 

The Daily Gazette court also held that the public had an 
interest in attorney discipline because of the lawyer's role as an 
officer of the court.200 As an officer of the court, the attorney is 
obligated to assist in the administration of law.20

l. Also, the 
public's interest in disclosure is high when an attorney's miscon
duct results in fonnal charges being brought against ·the attor

194. Id. at 711-12. The court also reasoned that the use of private reprimands as a 
method of official discipline contravenes the state's open courts provision because 
disciplining attorneys is for the benefit of the public, is the business of the public, and 
therefore should be carried on in public.Id. at 713-14; see also In re Matter of Johnson, 
461 N.W.2d 767, 770 (S.D. 1990) (interest of public and media in access to attorney 
affidavit in attorney disciplinary proceeding outweighed interests in privacy). 

195. See Daily Gazette, 326 S.E.2d at 709-11. Under the bylaw struck down in the 
case, the ultimate disposition of charges against an attorney "are generally never made 
a matter of public record, but are forever cloaked in a veil of secrecy." Id. at 709. 

196. Id. at 712. Traditional notions are embodied by the 1970 Clark Report, which 
recommended that disciplinary proceedings be confidential until "hearings have been 
held and the charges sustained by the trial authority." CLARK REPORT, supra note 177, 
at 138. 

197. Daily Gazette, 326 S.E.2d at 713. 
198. Id~ at 709 (quoting Committee on Legal Ethics v. Mullins, 226 S.E.2d 427, 428

29 (W. Va. 1976». 
199. Id. at 711. 
200. Id. at 710. "[T]he principal purpose of attorney disciplinary proceedings is to 

safeguard the public's interest in the administration of justice." Id. 
201. Id. 
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ney.202 Therefore, when formal charges are brought, the public 
has a right to receive all of the disciplinary records of an officer of 
the court.203 

The American Bar Association ("ABA") is concerned with the 
protection of the public once formal charges have been filed 
against an attorney.204 The ABA Model Rules for Lawyer Disci
plinary Enforcement provide: 

Once a finding of probable cause has been made, there 
is no longer a danger that the allegations against the respon
dent are frivolous. The need to assure the integrity of the 
disciplinary process in the eyes of the public requires that at 
this point further proceedings be open to the public. An 
announcement that a lawyer accused- of serious misconduct 
has been exonerated after a hearing behind closed doors will 
be suspect. The same disposition will command respect if the 
public has had access to the evidence.206 

Thus, both courts and commentators agree that once formal 
charges are filed, the public has an i~terest in disclosure of 
disciplinary records. The Daily Gazette court expanded on this 
concept, holding that even unmeritorious complaints should be 
made public.206 The McKay Commission adopted this policy and 
recommended that ali state bars follow it.207 

On the other hand, the public's interest in disclosure is 
arguably not as high when a complaint is lodged but no formal 
charges result. Since the vast majority of the claims made against 
attorneys are frivolous,208 the potential for injuring an attorney's 
reputation weighs heavily against allowing public access to all 

202. [d. at 712. 
203. [d. at 713. 
204. ABA REPORT, supra note 6, at 87. 
205. ABA MODEL RULES FOR LAWYER DISCIPLINARY ENFORCEMENT Rule 16 cmt. 

(1965). 
206. See Daily Gazetu, 326 S.E.2d at 713. 
207. See ABA REPORT, supra note 6, at xii, 23, 88. The McKay Committee adopted 

this policy in its official 1991 report, but the recommendation was withdrawn before the 
American Bar Association's House of Delegates voted on the issue in February, 1992. See 
LEGISLATIVE HISTORY OF REPORT 119, supra note 185. 

208. See Daily Gazette, 326 S.E.2d at 713 n.15 (quoting TM Bar and Watergate: 
Conversation with CMsterfield Smith, 1 HAsTINGS CONST. L.Q. 31, 35 (1974»; see also 
infra note 226 (640 investigations resulted in only 67 instances of discipline), 
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allegations. Therefore, despite the McKay Commission's confidence 
that innocent attorneys will not be hurt by publishing meritless 

"complaints, state bars should consider ways to protect the 
reputations of attorneys while also disclosing as many records 
about the proceedings as possible. 

c. Accountability for Exercising Delegated Powers 

A third reason articulated for applying open records statutes 
to state bar disciplinary activities is that the powers to'discipline 
are, delegated from the government.209 Although it is difficult to 
define "governmental function" or "governmental powers,1l210 bars 
carry out governmentally-delegated functions, including discipline

211of attorneys and administering the bar admissions process.
For example, the Utah State Bar has no actual authority to order 
disbarment, suspension, or to give a public reprimand.212 Howev
er, it does have the" authority to dismiss a complaint as unmeritor
ious213 and to make recommendations to the Utah Supreme 
Court.214 

State bar accountability to the public for exercising disciplin
ary powers granted by government is fundamentally different from 
the two other policy reasons for disclosure-increasing public trust 
in the legal profession215 'and protecting the public.216 The state 
bar, not the disciplined attorney, is accountable to the public for 
its exercise of governmental power. The Daily Gazette court held 
that "once a complaint of unethical conduct . . . is dismissed for 
lack of probable cause, the public has a right of access to the 
complaint and the findings of fact and conclusioRs of law which 
are presented in support of,such dismissal."217 Thus, state bar 

209. See supra notes 18-22 and accompanying text (discussing governmental 
responsibilities handled by private actors). 

210. David M. Lawrence, Private Eurcise ofGovernmental Power, 61 IND. L.J. 647, 
647 n.1, 848 (1986) (defining "governmental function" characterized as "definitional 
thicket"). 

211. Id. at 648 (licensing is governmental function); Barnard v. Utah State Bar, 804 
P.2d 526, 529 (Utah 1991) (discipline is governmentally delegated function). 

212. Barnard, 804 P.2d at 529. 
213. PROCEDUREs OF DISCIPLINE OF THE UTAH STATE BAR, Rule5(bX2) (1991). 
214. Barnard, 804 P.2d at 529. 
215. See supra notes 175-192 and accompanying text. 
216. See supra notes 193-208 and accompanying text. 
217. Daily Gazette, 326 S.E.2d at 713. 
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disciplinary committees should account to the public on their 
exercise of governmental power by allowing access ,to their 
decisions. 

, However, there is a difference between applying open records 
laws to state bar disciplinary proceedings and applying open 
records laws to other delegations of governmental power, such as 
government hiring ~f an engineering firm or a towing agency.218 
Although an entity entrusted with public powet: should be 
accOuntable to the public for such power,219 a' high interest in 
privacy attaches to state bar disciplinary proceedings, 'while ,a 
lower interest in privacy applies to the records of a towing agency 
which has towed away automobiles. Thi8 is because disciplinary 
proceedings' may ,deal 'with highly sensitive and personal issues 
involving matters not connected with an attorney's professional 
life.220 

The key similarity, however, between the towing agency and 
the bar is that the state has delegated'power to bothentitie8, and 
both should be accountable to the public for the use of that power: 
If the state delegates power to a tQwing agency to tow automobiles 
and the state pays the towing agency public money, the towing 
agency should be accountable for the way it carries out its 
activities, just as any public' agency, would be accountable. 
Similarly, when the state delegates power to the bar to discipline 
attorneys, the bar should be accountable to the public for the way 
it uses its public power. 

D. Preserving Privacy Yet'Providing 
for Accountability 

One way to protect the privacy interests of attorneys, while 
still providing for public accountability in carrying out disciplinary 
proceedings and generating' public trost, is to compel disclosure 
only to the extent necessary to allow public accountability for the 
power delegated. For example, courts and legislatures could 

218. See supra notes 20, 44-45 and accompanying text (discussing private actions as 
delegated functions). 

219. See Westchester Rockland Newspapers, Inc. v. Kimball, 430 N.Y.S.2d 574, 576 
(1980). 

220. See, e.g., Disciplinary Bd. v. Bergan, 592 P.2d 814,818 (Haw. 1979) (violation 
of narcotics laws grounds for disbarment). 
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mandate public actcess to bar disciplinary records generally, but 
allow redaction of portions of the record identifying specific 
attorneys or otherwise intruding unduly into their private lives. 

Thus, the media, lawyer referral services, and others 
interested in complaints against attorneys, would not be allowed 
to harm the reputation of innocent attorneys by asking for all the 
complaints dismissed by the disciplinary committee and then 
publishing the names and the allegations. Instead, the public and 
the media would have access to the disciplinary committee's 
reasons for dismissing complaints, but would not be able to 
identify"the innocent attorney. 

The Utah Supreme Court accepted a similar approach in 
KUTV, Inc. v. Utah State Board ofEducation,221 -in which a local 
Utah television station requested access to confidential question
naires surveying religious discrimination in a Utah high 
school.222 The court ruled that the confidential student question
naires should be made public, unless the district court found that 
it would be "impossible to edit the questionnaire responses to 
preserve confidentiality."223 The court held that although keeping 
public records open for inspection prevents secrecy in public 
affairs, the public's right of access is limited by an "implied rule of 
reason. ,,224 The court then held that the trial court should view 
the documents in camera and determine whether it is possible to 
edit the responses to preserve the confidentiality which the 
students had been promised before answering the question
naire.225 

Courts and legislatures should be subject to the rule ofreason 
regarding access to attorney disciplinary proceedings and should 
balance the public's interest in disclosure against an attorney's 
interest in privacy. Redacting the attorneys' names and sensitive 
personal information before disclosing unmeritorious complaints 
satisfactorily balances the interests of disclosure and privacy 
because: (1) state bars do not receive public funds with which to 

221. 689 P.2d 1357 (Utah 1984). 
222. Id. at 1358. 
223. Id. at 1362. 
224. Id. at 1361-62 (citing Bruce v. Gregory, 423 P.2d 193, 199 (Cal. 1967». The 

"implied rule ofreason" weighs the presumption ofaccess against an individual's interest 
in confidentiality. 

225. Id. at 1362. 
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conduct disciplinary proceedings; (2) the purpose ofdisclosure is to 
generate confidence in the disciplinary process, not create a public 
inquisition against individual attorneys; (3) the McKay Commis
sion and the Utah State Bar have found no foul play in the 
current disciplinary process;226 and (4) attorneys, though they 
are officers of the court, have more of an expectation of privacy 
than paid public officers. 

One might argue that redacting identifying information is 
impractical and inefficient.227 Should the bar pay for redaction, 
or should the individual seeking disclosure be required to pay? 
Second, should the state bar, which must defend lawsuits with bar 
member funds, be open to liability for mistakes in redaction? 
Third, there is the practical consideration ofwhether volunteer bar 
commissioners228 should be subject to additional scrutiny and 
potential lawsuits resulting from increased disclosure. Finally, 
redaction oftoo many facts could make the disclosure meaningless. 
Thus, although redaction might prove useful in some cases, it may 
be impractical as a general policy. 

Regarding disclosure of unmeritorious complaints, state bars 
have many options, none of which completely satisfies the 
interests of public disclosure,. privacy, and efficiency in every 
situation: (1) follow the McKay Commission's recommendation and 
disclose all records, subject to an attorney's right to obtain a 
protective order; (2) follow the Clark Report' and disclose no 

226. ABA REPORT, supra note 6, at iv; UTAH BAR REPORT, supra note 6, at 19. In 
fact, the Utah State Bar's disciplinary system is arguably more strict than the state's 
disciplinary practices fol' other professionals: 

The present Bar discipline process was found to be well-funded and 
vigorous. In 1987, direct costs of discipline were $118,458.... 

In 1989, the Bar received approximately 800 complaints about 
lawyers .... Of the 640 investigations conducted in 1990, there were 25 
instances of informal discipline, and 27 instances of public discipline, 
including 13 suspensions and 2 disbarments, for a suspen9ion/disbarment 
ratio of2.94 per 1000 licensees. By comparison, the Division ofOccupation
al and Professional Licensing investigated 1,094 complaints on its 85,000 
licensees (including such professions 88 doctors and accountants), handing 
out 12 suspensions and 11 revocations ... for a suspension/revocation ratio 
of 0.27 per 1000 licensees. 

UTAH BAa REPORT, supra note 6, at 19 (citations omitted). 
227.- See supra notes 221-26 and accompanying text (discussing public'. right to 

access limited by implied rule of reason). 
228. "The Bar is governed by an eleven member Board ofCommissioners· and, "[t]he 

Bar has a full-time Executive Director, with a paid staff of 15 other persons. Commis
sioners and elected officials serve without pay." UTAH BAR REPORT, supra note 6, at 8-9. 
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unmeritorious complaints; or (3) -adopt a combination of the Utah 
Supreme Court's balancing test in Redding and the court's 
protection of privacy in KUTV, disclosing the· records but first 
redacting identifying infonnation. Adopting the Mckay Commissio
n's original disclosure recommendations would provide an effective 
check on governmentally-delegated powers, while still allowing 
courts to issue protective orders against disclosure when privacy 
interests should prevail. In determining whether to issue a 
protective order, courts should perform a Redding-type balancing 
todetennine when privacy interests outweigh the interests of 
public disclosure. A final option strikes ~ reasonable· balance 
between the public's interest in accountability for delegated power 
and an individ.ual attorney's iriterest 'in·, privacy. The Utah Bar 
Journal provides some information on bar disciplinary activities, 
including information' on admonitions, suspensions, and disbar
ments.229 The information given- sometimes excludes the -names 
of the individuals involved, .but still satisfies the public's interest 
in access because it allows the public to know why the' state bar 
decides to take certain disciplinary measures and decides against 
others.230 

Taking a similar approach to dismissed complaints may be a 
satisfactory compromise between the competing interests in this 
area. Making such information available to the public would allow 
the public to know the reasons behindthe bar's decision, yet would 
protect attorney's privacy interests as welt 

E. Public Access to Bar Admission Proceedings 

Another currently debated issue is whether the public has a 
right ofaccess to bar admission proceedings. For example, in Pasik 
v. State Board of Law Examiners,231 the court held that the 
board of law examiners exercised a judicial function and therefore 

229. See, e.g., Discipline Corner, UTAH B.J., AugJSept. 1991, at 22. 
230. See ide For example, in one edition, the Utah Bar Journal published the 

following under the title "Admonitions": "2. An attorney was admonished for violating 
Rule 3.5a (Decorum). The attorney recorded a telephone conversation'between himself 
and a judge without the judge's knowledge or consent. The discipline was mitigated in 
that the attorney acknowledged the misconduct and apologized to the judge prior to the 
issuance of discipline." ld. 

231. 478 N.Y.S.2d 270 (App. Div. 1984). 
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was a "court" within the meaning of an exemption allowed to 
courts from the state's freedom of infonnation act.232 Thus, the 
board had no duty to disclose infonnation connected with the bar 
examination.233 

However, in Connecticut Bar Examining Committee v. 
Freedom ofInfonnation Commission,2M the Connecticut Supreme 
Court held that although the bar examining committee is an ann 
of the court, it carries out some administrative functions which 
should be subject to public access.236 For example, promulgating 
the criteria for admission and publishing the rules of practice_are 
.administrative rather than judicial functions.236 The court held 
that records pertaining to administrative functions should be 
subject to disclosure unless disclosure would encroach upon a 
judicial function of the committee.237 

Since the admissions process is a governmentally-delegated 
function, the admissions committee should be subject to the checks 
and balances ofpublic disclosure; but only to the extent necessary, 
because admissions committees may discuss infonnation which is 
confidential. However, bar admissions committees carry out some 
administrative functions in which attorneys and members of the 
public have an interest. Disclosing matters -of an administrative 
nature would arguably not infringe upon privacy concerns. For 
example, the pUQlic may have an interest in general information 
regarding administrative procedures, and how exam questions are 
fonnulated and graded. There is no privacy interest to be protected 
in revealing these materials. Finally, although privacy concerns 
involved in an applicant's moral fitness. to sit for the bar exam 
may require redaction of identifying infonnation, the public may 
have an interest in knowing why attorneys are admitted or not 
admitted to the bar because of character issues. . 

232. ld. at 273. The case involved a conscientious young attorney who had recently 
passed the bar and requested information regarding his score on each section of his 
examination, and his percentile ranking on the examination. See id. at 270-71

233. ld. at 273-74. 
234. 550 A.2d 633 (Conn. 1988). 
235. ld. at 636. 
236. See id. 
237. ld. 
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VII. STATUTES COMPELLING DISCLOSURE FROM STATE BARS 

Two final issues remain. First, whether it should be courts or 
legislatures who .compel disclosure; and second, if left to the 
legislatures, how the legislatures should go about the task. 

One advantage to having courts apply their own rules and 
compelling access from state bars is that the bars can avoid the 
attorney fee and penalty provisions of state disclosure stat
utes.238 Furthennore, courts can regulate the practice of law by 
regulating disclosure. Courts can prevent state legislatures from 
applying disclosure statutes to state bars because state supreme 
courts perform a dual role in determining whether a state 
disclosure law (or any other law) should apply to state bars. First, 
the court typically promulgates the rules for the bar-or delegates 
their promulgation to the bar· subject to court approval.239 Sec
ond, the court determines whether or .not legislative enactments 
conflict with the rules and the separation of powers doctrine.240 
Thus, subject only to the scrutiny of the United States Supreme 
Court, and possibly a constitutional amendment, some state 
supreme courts have unchecked power to promulgate their own 
rules. Therefore, courts rather than legislatures should take the 
lead in compelling disclosure from state bars. 

However, if courts do not make the first move, state legisla
tures can at least evince a legislative opinion that state bars 
should disclose their records. ~gislatures, in attempting to apply 
disclosure laws to state bars, should consider several issues. Keller 
held that the California State Bar is a private agency,241 and the 
Graham court held that the Washington State Bar is a private 
agency, despite the fact that the Washington legislature designat
ed it as public.242 Thus, legislative goals may be better served by 
applying disclosure acts to private agencies, rather than attempt
ing to designate state bars as public agencies. 

However, if legislatures choose not to pursue this option, 
other options are available. Legislatures could employ a broad, 

238. See, e.g. ARK. CODE ANN. § 25-19-104, -107 (1992). 
239. See Barnard v. Utah State Bar, 804 P.2d 526, 529 (Utah 1991). 
240. See supra notes 141-68 and accompanying text (discussing unconstitutionality 

of attempts to legislate in this area). 
241. See Keller v. State Bar of California, 110 S.Ct. 2228, 2234-35 (1990). 
242. Graham v. Washington State Bar Ass'n, 548 P.2d 310, 316 (West 1976). 
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flexible statute, such as Utah's GRAMA,243 when applying state 
open records laws to the public functions carried out by state bars. 
Under this type ofstatute, private entities are subject to disclosure 
if they carry out delegated public functions or receive public 
funds~244 One problem with such a statute is that it does not 
protect the private aspects of state bars. Florida's statute offers a 
possible solution.246 The Florida statute protects .privacy inter
ests but would still apply to the bar insofar as the bar carries out 
governmental functions.246 The problem with Florida's statute is 
that perhaps it is too broad and flexible and, is likely to create 
more litigation over· which functions are private and which are 
public.247 

Possibly the best method of applying disclosure laws to 
private agencies which carry out governmental functions is to 
apply the law only to the specific function carried out by the 
entity. Utah's open meetings statute regarding attorney discipline 
is a good example.248 The statute provides that "[a]ny Bar pro
ceeding to consider formal charges against any member of the Bar 
shall be subject to the provisions of Title 52, Chapter 4 regarding 
open and public meetings."249 

Oregon has adopted a similar approach. Oregon's State Bar 
statute provides that 

243. UTAH CODE ANN. §§ 63-2-101 to -909 (Supp. 1992). 
244. ld. § 63-2-103. 
245. See supra note 44 and accompanying text (discussing Florida's open records 

statute). 
246. Fritz v. Norflor Constr. Co., 386 So. 2d 899, 901 (Fla. Dist. Ct. App. 1980) 

(performing services for city requires "agency" to disclose "public records"). 
247. The New York Court of Appeals rejected a volunteer fire department's attempt 

to separate the records of its nongovernmental functions from its governmental functions 
in order to prevent disclosure of its nongovernmental records. Westchester Rockland 
Newspapers, Inc. v. Kimball, 430 N.Y.S.2d 574, 577 (1980). The court reasoned that 
nothing in the state's statutory definition of "record" turned on the purpose for which the 
document was produced, and to draw a line between the department's private and public 
functions was too difficult. ld. at 577-78. 

248. UTAH CODE ANN. § 78-51-12 (1992). Utah's open meeting laws only apply to the 
meetings of a "public body." ld. § 52-4-2 (1989). The fact that the open meetings law 
applies to Utah State Bar disciplinary proceedings is some evidence that, even before 
GRAMA, the legislature considered at least part of the bar's activities to be "public." 

249. UTAH CODE ANN. § 78-51-12 (1992). This statute reflects a Clark Report policy 
of keeping disciplinary proceedings secret unless formal charges are filed. This is the 
current policy of the Utah Bar Association. PROCEDURES OF DISCIPLINE OF THE UtAH 
STATE BAR, Rules VI-VII (1991). 
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the Oregon State Bar is a public corporation and an instru
mentality ofthe Judicial Department ofthe government ofthe 
State of Oregon . ,. . . The B~ is. subject to the following 
statutes applicable to public bodies. ,... However, the bar is 
not subject to anr other,statute applicable to a state agency, 
department, board or commission or public body unless such 
statute expressly provides that it is applicable to the Oregon 
State Bar.2lSO 

The advantage to this line-item method of specifically designating 
the circumstances in which a state bar is subject to an act is that 
the legislative intent is'clear because the legislature designates the 
activiti~s it intends the disclosure law to cover. There 'is a 
decreased chance for litigation as a result ofbroa~legislation. The 
disadvantage, however, is that some governmental functions may 
fall through the cracks and remain untouched by disclosure 
requirements. . 

Oregon's and·Utah's "line item"':approaches may be the best 
way to provide for public access to the bar's governmentally
delegated activities while preventing access to the bar's legitimate
ly private ones. However, these approaches do not guarantee that 
no litigation will result to clarify the activities to which the statute 
applies. Although one might expect a specific statute such as . 
Oregon's to curtail litigation, attorneys invariably find a way to 
litigate some aspect of the statute. For example, the specific 
Oregon statute quoted above was the subject of litigation in State 
ex ret. Frohnmayer v. Oregon State Bar. 251 In Frohnmayer, the 
court clarified the statute by holding that the Oregon State Bar 
was a "state agency" for purposes of the disclosure statute, rather 
than a "public agency of the state."252 The net result is that 
under Oregon law, the state attorney general, rather than the 
district attorney, interprets the state disclosure statute as it 
applies to the bar.253 Nevertheless, no statute is litigation-proof: 
and the line-item method appears to be. the best way for the 
legislature to express that open records laws should apply to 
publicly-delegated activities, but not to private activities. 

250~ OR. REV. STAT. § 9.010(1) (1991). 
251. 756 P.2d 689 (Or. Ct. App. 1988). 
252. ld.' at 691. 
253. See id. 
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VIII. CONCLUSION 

Barnard carves out a significant exception to the cases 
liberally allowing public access to state bar records. One might 
argue that in light of Daily Gazette,2M Sadler,2M and Florida's 
recent move to an open disciplinary proces~,2&6 the Barnard 
decision represents a step backward to the era of secrecy. Barnard 
is not a throwback to the forriler era, however, because it repre
sents a situation in which there was little public interest in access, 
yet, a significant interest in privacy. 

Courts and legislatures should compel public access from 
state bars because they carry out governmentally-delegated 
functions, not merely because they hope to improve the legal 
profession's public image. Applying disclosure laws to the public 
functions of the bar, while still retaining respect for privacy, is a 
complex problem and may result in confusion and litigation, but 
it balances the interests of bar members, of the bar's employees, 
and of the public. 

DAVID B. DELLENBACH 

254. See supra notes 193-208 and accompanying text (discusSing Daily Gazette, 
allowing disclosure once formal complaint filed or dismissed). 

255. See supra notes 149-56 and accompanying text (disculsing Sadler, upholding 
disclosure law which conflicted with court rule). 

256. See supra notes 44-45 and accompanying text (discussing Florida disclosure 
statute). 





Johnson v. Morton Thiokol and Handbook 
Disclaimers: Allowing Employers to 

Have Their Cake and Eat It Too 

A principle of law that produces justice in a finite 
factual realm produces injustice when overextended.! 

I. INTRODUCTION 

Utah recently joined the growing number ofjurisdictions that 
recognize limitations on employers' absolute right to terminate 
employees.2 This recognition signals a departure from the tradi
tional rule that allowed an employer to terminate an employee for 
I"no cause, good cause, or even cause morally wrong without fear 
of liability.H'3 In particular, the Utah Supreme Court recognized 
an implied contract exception to the employment-at-will rule.4 

According to the implied contract exception, an employer's 
promissory representations, including those found in employee 
handbooks,6 may be used to limit the employer's absolute discre
tion to terminate an employment relationship.6 

1. Walter E. Oberer, On Law, Lawyering, and Law Professing: The Golden Sand, 39 
J. LEGAL EDUC. 203, 205 (1989). The author would like to thank Professor Oberer for his 
helpful comments and criticism in preparing this Note for publication. The opinions 
expressed, of course, are those of the author. 

2. Berube v. Fashion Centre, Ltd., 771 P.2d 1033, 1044-45 (Utah 1989) (Durham & 
Stewart, JJ.); id. at 1050 (Howe, J., & Hall, C.J., concurring); id. at 1052-53 (Zimmer
man, J., concurring). 

3. Rose v. Allied Dev. Co., 719 P.2d 83, 84-85 (Utah 1986) (quoting Thompson v. St. 
Regis Paper Co., 685 P.2d 1081, 1085 (Wash. 1984». 

4. Howcroft v. Mountain States Tel. & Tel. Co., 712 F. Supp. 1514, 1519 (D. Utah 
1989) (applying Utah law); Johnson v. Morton Thiokol,. Inc., 818 P.2d 997, 1000 (Utah 
1991); Brehany v. Nordstrom, Inc., 812 P.2d 49, 54 (Utah 1991); Arnold v. B.J. Titan 
Servo Co., 783 P.2d 541, 543-44 (Utah 1989); Lowe v. Sorenson Research Co., 779 P.2d 
668, 670 (Utah 1989); Caldwell v. Ford, Bacon & Davis Utah, Inc., 777 P.2d ~83, 485 
(Utah 1989); Berube, 771 P.2d at 1044-45 (Durham & Stewart, JJ.); id. at 1050 (Howe, 
J., & Hall, C.J., concurring); id. at 1052 (Ziml,Ilerman, J., concurring). 

5. For clarity and convenience, this Note uses the term "handbook" to refer to any 
written statement of an employer's policy that is distributed to employees, including 
"employee manuals, bulletins, and the like." Berube, 771 P.2d at 1052 (Zimmerman, J., 
concurring). 

6. See Howcroft, 712 F. Supp. at 1519; Johnson, 818 P.2d at 1000; Brehany, 812 P.2d 
at 56; Arnold, 783 P.2d at 543-44; Lowe, 779 P.2d at 670; Caldwell, 777 P.2d at 485-86; 
Berube, 771 P.2d at 1044-45 (Durham & Stewart, JJ.); id. at 1050 (Howe, J., & Hall, C.J., 

1065
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In an effort to defeat implied contracts and maintain at-will 
employment, employers increasingly have resorted to disclaiming 
contractual liability in their employee handbooks.7 Courts consid
ering these disclaimers are split on their enforceability.8 The Utah 
Supreme Court recently considered the enforceability ofhandbook 
disclaimers in ,Johnson v. Morton Thiokol, Inc.,9 upholding the 
disClaimer despite the rather detailed termination and grievance 
procedures that accompanied it.10 Unfortunately, Johnson's broad 
holding encourages employers to avoid wrongful termination 
litigation simply by incorporating disclaimers into their handbooks, 
rather than by promulgating and abiding by reasonable employ
ment policies.11 

This Note sets out an analytical framework for determining 
the enforceability of disclaimers in employee handbooks. Part II 
examines the historical background ofemployment-at-will and the 
development ofjudicially created exceptions to the doctrine. Based 
on this history, Part III outlines the current split of authority oli 
the enforceability of handbook disclaimers.' Part IV then critically 
examines the Johnson decision and proposes an alternative 
framework for balancing employers' interests in maintaining at
will em.ployment~ employees' interests in being able to rely on 
promises Qf job security, and the public's interest in avoiding 
wasteful wrongful termination litigation. 

concurring); ide at ,1052 (Zimmerman, J., concurring). 
, 7. See Michael A. Chagares, Utilization of the Disclaimer as an.Effective Means to 

Define the Employment Relationship, 17 HOFSTRA L.'REv. 365,376 (1989); Patricia M. 
Lenard, ~Note, Unjust Dismisscil ofEmployees at Will: Are Disclaimers A Final Solution?, 
15 FORDHAM URB. L.J. 533, 564 (1987). 

8. See infra notes 174-224 and accompanying text (discussing split of authority on 
enforceability of disclaimers). 

9. 818 P.2d997, 1003 (Utah 1991). 
10. Id. at 1003..04. Chief Justice Hall wrote the majority opinion in Johnson, in 

which· Justices' Howe and Zimmerman joined. Id. at 1004. Justice Stewart wrote a 
concurring opinion and was .joined by Justice Durham. Id. 'at .1004-06 (Stewart & 
Durham, JJ., concurring). 

11. See Charlotte L. Miller, Recent Developments in Utah Employment Law, UTAH 
B.J., Oct. 1991, at 7, 11 & n.5 (advising Utah employers to use handbooks as manage
ment rather than litigation tools). 
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II. BACKGROUND 

A Development of the At-Will Rule 

Early American courts generally followed the English 
common law presumption that an indefinite hiring was for one 

12year. '!be combined effects of the industrial revolution and 
laissez-faire economics, however, led American courts to depart 
from the English rule in the late nineteenth century.1S Instead, 
American courts began to follow the so-called American rule. The 
rule generally is attributed 'to H.G. Wood's treatise on master and 
servant,14 where he stated: 

With us the rule is inflexible, that a general or indefinite 
hiring isprima facie a hiring at will, and if the servant seeks 
to make it out a yearly hiring, the burden is upon him to 
establish it by proof. A hiring at so much a day, week, month 
or year, no time being specified, js an indefinite hiring, and no 
presumption attaches that it was for a day even, but only at 
the rate fixed for whatever time the party may serve. 111 

Recently, commentators have attacked Wood's statement of the 
rule, claiming it is unsupported by the cases he cited. IS Neverthe

12. See, e.g., Sanford M. Jacoby, The Duration of Indefinite Employment Contracts 
in the United States and England: An Historical Analysis, 5 COMPo LAB. L. 85·128 (1982), 
reprinted in WILLIAM J. HOLLOWAY & MICHAEL J. LEACH, EMPLOYMENT TERMINATION 
RIGHTS AND REMEDIES 3, 8 (1985) (in-depth historical discussion ofEnglish and American 
development of employment-at-wil1); J. Peter Shapiro & James F. Tune, Note, Impl~d 

Contract Rights to Job Security, 26 STAN. L. REv. 335, 340-41 (1974). 
13. See Lenard, supra note 7, at 538-39; Shapiro & Tune, supra note 12, at 340-41. 
14. See, e.g., Jacoby, supra note 12, at 27; Cornelius J. Peck, Penetrating Doctrinal 

Camouflage: Understanding the Developrrumt ofthe Law ofWrongful Discharge, 66 WASH. 
L. REV. 719, 722 (1991); Shapiro & Tune, supra note 12, at 341. 

15. HORACE G. WOOD, A TREATISE ON THE LAw OF MAsTER ANDSERVANT§ 136, at 
283 (2d ed. 1886). 

16. See Shapiro & Tune, supra note 12, at 341-43. In Wood's defense, Professor 
Jacoby points out that Wood's rule is somewhat misunderstood. Modem commentators 
argue that Wood's rule established absolute at-will employment. Jacoby expll~ins, 

however, that although Wood's rule was generally applicable, it did not apply if the 
employee could demonstrate that the parties intended the employment to continue for 
a specific period or until the occurrence of a certain event. Jacoby, supra note 12, at 27. 
Thus, according to Wood, a court could look at all of the circumstances,surrounding the 
employment relationship to determine the duration and conditions of employment. See 
id.; see also Matthew W. Finkin, The Bureaucrat~ation of Work: Employer Polic~. and 
Contract Law, 1986 WIS. L. REv. 733, 735 (Wood's rule was presumption that could be 
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less, the rule was well suited for nascent industry, and nineteenth
century courts willingly adopted it in lieu· of the one-year hiring 
presumption.17 

The at-will rule assumed constitutional dimensions in Adair 
v. United States.1S In Adair, the Supreme Court struck down a 
statute prohibiting employers from discharging employees because 
of union membership.19 The Coult stated, "the right of the 
employ[ee] to quit the service of the employer, for whatever 
reason, is the same as the right of the employer~ for whatever 
reason, to dispense with the services of suchemploy[ee]."20 Thus, 
by the early part of the twentieth century, the employment-at-will 
doctrine was firmly entrenched in American jurisprudence.21 

B. Development ofExceptions to the At-Will Rule 

Application of the at-will rule, however, often led to· harsh 
results and, as a consequence, courts began to develop exceptions 
to the rule. The first break in the at-will rule came in Petermann 
v. International Brotherhood of Teamsters Local 396.22 In Peter
mann, the Teamsters had hired Petermann as a business agent.23 

Petermann claimed that the Teamsters demanded he give false 
statements to a state legislative committee;24 the day after 
Petennann testified truthfully, the Teamsters tenninated him. The 
California District Court of Appeals noted that because Peter-

rebutted by evidence of trade practices and other circumstances of each case). 
17. See Peck, supra note 14, at 722.. 
18. 208 U.S. 161 (1908). 
19. Id. at 174-75. 
20. Id.; see also Coppage v. Kansas, 236 U.S. 1, 26 (1915) (Court invalidated state 

statute outlawing discharge for union membership). Although the Court never expressly 
overruled Adair and Coppage, later cases indicated that they were no longer controlling. 
See, e.g., Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 187 (1941) (''The course ofdecisions 
in this Court since [Adair and Coppage] have completely sapped those cases of their 
authority.It). 

21. The at-will rule became so firmly rooted that an American Law Reports 
annotation concluded that "few legal principles would seem to be better settled than the 
broad generality that an employment for an indefinite term is regarded as an 
employment at will which may be terminated at any time by either party for any reason 
or for no reason at alL" W.E. Shipley, Annotation, Employee's Arbitrary Dismissal as 
Breach ofEmployment Contract Terminable at Will, 62 A.L.R.3D 271, 271 (1975). 

22. 344 P.2d 25 (Cal. Dist. Ct. App. 1959). 
23. Id. at 26.
 
24.Id.
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mann's employment contract was not for a specified duration, he 
was an at-will employee. Nonetheless, the court found that "the 
right to discharge an employee under such a contract may be 
limited ... by considerations of public policy."25 The court contin
ued, "[i]t would be obnoxious to the interests of the state and 
contrary to public policy and sound morality to allow an employer 
to discharge any employee ... on the ground that the employee 
declined to commit peIjury."26 

Although Petennann initially was considered an anomaly,27 
over time· courts began to recognize wrongful discharge claims 
based on three general exceptions to the at-will rule: (1) the 
implied covenant of good faith and fair dealing; (2) public policy; 
and (3) implied-in-fact contracts. Each ofthese exceptions is briefly 
summarized below. 

1. Implied Covenant of Good Faith and Fair Dealing 

The implied-in-Iaw covenant of good faith and fair dealinlf' 
prohibits either party to an agreement from interfering with the 
other party's right to receive the benefit of the agreement.29 Most 

25. [d. at 27. 
26. [d. 
27. See Peck, supra note 14, at 723-24: 
28. For an in-depth discussion of the implied covenant ofgood faith and fair dealing 

exception to the employment-at-will rule, see Note, Protecting At Will Employees Against 
Wrongful Discharge: TM Duty to Terminate Only in Good Faith, 93 HARV. L. REv. 1816 
(1980). 

29. Fortune v. National Cash Register Co., 364 N.E.2d 1251, 1257 (Mass. 1977). A 
California court of appeals considered two factors particularly relevant to finding a 
violation of the covenant in the employment context: first, the duration of the eJIUlloyee's 
employment; and, second, the extent to which the employer followed its own personnel 
polices in terminating the employee. Clearyv. American Airlines, 168 Cal. Rptr. 722, 729 
(Ct. App. 1980). California subsequently expanded this list in Rulon-Miller v. IBM, 208 
Cal. Rptr. 524 (Ct. App. 1984). There, the court listed the following factors: 

(1) whether or not the employee was discharged for legitimate business and 
employment reasons; (2) whether or not the employee was discharged on 
a pretext, that is, for a false reason or motive put forth to hide the real one; 
(3) whether or not the employee was engaged in a sensitive or confidential 
management position; (4) whether or not the employee has a conflict of 
interest; (5) whether or not the employee's personal, private or social 
relationships endangered, injured or jeopardized the employer's legitimate 
business interests; (6) whether or not the employer violated, invaded or 
infringed upon the employee's personal privacy and personal, private and 
social relationships; (7) whether or not the employee was discriminated 
against by the employer because of that employee's sex. 
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jurisdictions, including Utah, recognize that all contracts contain 
an implied covenant of good faith and fair dealing.30 Many 
jurisdictions, however, have been reluctant to adopt the covenant 
asa substantive limitation on an employer's right to terminate at
will employees.3t This reluctance reflects the sentiment that the 
scope of the covenant in the employment context is incapable of 
precise definition,32 leading to unpredictable and inconsistent 
application.33 Courts also are split on whether they should award 
contract or tort damages for a breach of the implied covenant of 
good faith and fair dealing.34 As a result of these uncertainties, 
the implied covenant of good faith and fair dealing apparently is 
the least recognized of the three exceptions to the at-will rule.35 

Other courts, however, have extended the implied covenant 
of good faith and fair dealing to the employment relationship.36 
In Cleary v. American Airlines,37 for example, the California 
Court ofAppeals held that terminating an employee without good 
cause after eighteen years of service breached the implied 
covenant of good faith .and fair dealing.3s The court stated that 

Id. at.532·n.6. 
30. S~e, e.g., Berube v. Fashion Centre, Ltd., 771 P.2d 1033, 1046 (Utah 1989) 

(Durham & Stewart,JJ.) (citing Beckv. Farmers Ins. Exch., 701 P.2d 795, 798 (Utah 
1985» (discussing the application of implied covenant of good faith and fair dealing to 
employment contracts). 

31. See, e.g., Murphy v. American Home Prod. Corp., 448 N.E.2d 86, 91 (N.Y. 1983) 
(refusing to adopt covenant); Thompson v. St. Regis Paper Co., 685 P.2d 1081, 1086 
(Wash. 1984) (same). 

32. See Chagares, supra note 7, at 372. 
33. See' Berube, 771 P.2d at 1051-52 (Zimmerman, J., concurring). 
34. Compare Cleary v. American Airlines, 168 Cal. Rptr. 722, 729 (Ct. App. 1980) 

(breach sounds in tort and contract) with Foley v. Interactive Data Corp'., 765 P.2d 373, 
398 (Cal. 1988) (breach sounds in contract only). 

35. See Chagares, supra note 7, at 372. 
36. The implied covenant of good faith and fair dealing has been judicially adopted, 

in various forms, in at least 11 jurisdictions. HotTman-La Roche, Inc. v. Campbell, 512 
So. 2d 725,738..39 (Ala. 1987); Mitford v. De Lasala, 666 P.2d1000, 1007 (Alaska 1983); 
Wagenseller v. Scottsdale Memorial Hosp., 710 P.2d 1025, 1038-41 (Ariz. 1985); Smith 
v. American Greetings Corp., 804 S.W.2d 683, 684 (Ark. 1991); Cleary v. American 
Airlines, 168 Cal. Rptr. 722, 727-28 (Ct. App. 1980); Magnanv. Anaconda Indus., Inc., 
479 A.2d 781, 788 (Conn. 1984); Fortune v. National Cash Register Co., 364 N.E.2d 1251, 
1256-57 (Mass. 1977); Gates v. Life of Montana Ins. Co., 638 P.2d 1063, 1067· (Mont. 
1982); KMart Corp. v. Ponsok, 732 P.2d 1364, 1372 (Nev. 1987); Monge v. Beebe Rubber 
Co., 316 A.2d 549, 551 (N.H. 1974); Elliott v. Tektronix, Inc., 796 P.2d 361, 365-66 (Or. 
Ct. App. 1990). 

37. 168 Cal. Rptr. 722 (Ct. App. 1980). 
38. Id. at 729. 
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the covenant"applies to all contracts,39 and is "unconditional and 
independent in nature[,JII40 because it is' "necessary to ensure 
socia,l stability in our society.1141 Although Cleary permitted tort
'based damages for breach of the implied covenant. of good faith 
and fair dealing, California has since retreated from this position 
and now limits recovery to contract damages.42 

2. Public Policy 

Courts recognizing the public policy exception43 allow 
employees to recover for wrongful discharge if they can demon
strate that their termination violates some recognized and 
established public policy." The obvious problem with applying 
this exception, however, is defining "public policy."46 Applying 
this exception requires courts not only to define legitimate sources 
of public policy, but to define the principlesthl;lt support a 
particular policy as well. Further, courts must. make qualitative 
judgments as towhether a policy, once established, should, restrict 
an employer's right to terminate at-will employees." In making 
these determinations, courts have sought guidance by looking to 
statutes, constitutions,47 and judicial decisions.48 Some courts 
additionally look to whether the policy advanced as limiting the 
employer's right to' terminate substantially weighs in favor of 

89. Id. at 728.
 
40.Id.
 
41. Id. at 729; see aIM> Pugh v. See's Candies, Inc.• 171 Cal. Rptr. 917, 927 (Ct. App. 

1981) (terminating employee after 32 years of employment violates implied covenant 
irrespective of internal termination procedures); National Ccuh Register, 364N.E.2d at 
1256 (employer and employee must act in good faith). . ' 

42. See supra note 34 (demonstrating California's change to contract-~eeddamages). 
43. For the seminal article on the public policy exception to the employment-at-w'i.ll 

doctrine, see Lawrence E. Blades, Employment At Will· vs. Individual Freedom: On 
Limitil'l6 the Abusive Exercise ofEmployer Power, 67 COLUM. L. REv. 1404.(1967). 

44. See Chagares, supra note 7, at 869. 
45. See, e.g., Petermann, 344 P.2d at 27 (''The term 'public policy' is inherently not 

subject to preciJe definition."). 
46. See Berube, 771 P.2d at 1042-43 (Durham & Stewart, JJ.). 
47. See Firestone Textile Co. v. Meadows, 666 S.W.2d 730, 731,(Ky. 1983); H~ges 

v. Gibson Prods. Co., 811 P.2d 151, 165-67 (Utah 1991); Berube, 771 P.2d at 1043 
(Durham & Stewart,JJ.); Brockmeyer v. Dun & Bradstreet, 335 N.W.2d 834, 840 (Wis. 
1983). 

48. See Wagenseller v. Scottsdale Memorial Hosp., 710 P.2d 1025, 1033·34 (Ariz. 
1985); Berube, 771 P.2d at 1043 <Durham & Stewart, JJ.); Thompson v. St. Regis Paper 
Co., 685 P.2d 1081, 1089 (Wash. 1984). 
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creating an exception to the at-will rule.49 Despite these difficul
ties, the public policy exception is the most widely recognized 
exception to the at-will rule.50 

Decisions recognizing a public policy exception generally fall 
into three categories.51 The first category involves cases where an 
employee is terminated "for refusing to commit an unlawful or 
wrongful act. tt52 For example, in Tameny v. Atlantic Richfield 

49. See, e.g., Berube, 771 P.2d at 1043 (Durham & Stewart, JJ.) (state's policy 
promoting job security and full employment is insufficient to maintain wrongful 
termination claim). 

50. The public policy exception to the employment-at-will rule has been judicially 
recognized in at least 41 jurisdictions. Knight v. American Guard & Alert, Inc., 714 P.2d 
788,792 (Alaska 1986); Wagenseller v. Scottsdale Memorial Hosp., 710 P.2d 1025, 1033 
(Ariz. 1985); Sterling Drug, Inc. v. Oxford, 743 S.W.2d 380, 383-85 (Ark. 1988); Tameny 
v. Atlantic Richfield 'Co., 610 P.2d 1330, 1336-37 (Cal. 1980); Martin Marietta Corp. v. 
Lorenz, 823 P.2d 100, 108 (Colo. 1992); Sheets v. Teddy's Frosted Foods, Inc., 427 A.2d 
385, 388-89 (Conn. 1980); Smith v. Piezo Technology & Professional Adm'r, 427 So. 2d 
182, 184 (Fla. 1983); Pamarv. Americana Hotels, Inc., 652 P.2d 625, 631 (Haw. 1982); 
MacNeil v. Minidoka Memorial Hosp., 701 P.2d 208, 209 (Idaho 1985); Kelsay v. 
Motorola, Inc., 384 N.E.2d 353, 357 (Ill. 1978); Frampton v. Central Ind. Gas Co., 297 
N.E.2d 425, 428 (Ind. 1973); Springer v. Weeks & Leo Co., 429 N.W.2d 558, 560 (Iowa 
1988); Anco Constr. Co. v. Freeman, 693 P.2d 1183,1186 (Kan.1985); Firestone Textile 
Co. v. Meadows, 666 S.W.2d 730, 732-33 (Ky. 1983); Wiley v. Missouri Pac. R.R., 430 So. 
2d 1016, 1022 (La. Ct. App. 1982); Adler v. American Standard Corp., 432 A.2d 464, 471 
(Md. 1981); DeRosev. Putnam Management Co., 496 N.E.2d 428, 431 (Mass. 1986); 
Suchodolski v. Michigan Consol. Gas Co., 316 N.W.2d 710, 711-12 (Mich. 1982); Phipps 
v. Clark Oil & Ref. Corp., 408 N.W.2d 569, 571 (Minn. 1987); Laws v. Aetna Fin. Co., 667 
F. Supp. 342, 346-48 (N.D. Miss. 1987) (applying Mississippi law); Beasley v. Affiliated 
Hosp. Prods., 713 S.W.2d 557,560 (Mo. Ct. App. 1986), Keneallyv. Orgain, 606 P.2d 127, 
129 (Mont. 1980); Ambroz v. Comhusker Square Ltd., 416 N.W.2d 510, 514-15 (Neb. 
1987); Hansen v. Harrah's, 675 P.2d 394, 396 (Nev. 1984); Cloutier v. Great Atl. & Pac. 
Tea Co., 436 A.2d 1140, 1142-43 (N.H. 1981); Pierce v. Ortho Pharmaceutical Corp., 417 
A.2d 505, 512 (N.J. 1980); Boudar v. E G & 0, Inc., 730P.2d 454, 456 (N.M. 1986); Sides 
v. Duke Hosp., 328 S.E.2d 818, 826 (N.C. Ct. App. 1985); Krein v. Marian Manor Nursing 
Home, 415 N.W.2d 793, 794-95 (N.D. 1987); Burk v. K-Mart Corp., 770 P.2d 24, 28 (Okla. 
1989); Nees v. Hocks, 536 P.2d 512, 515-16 (Or. 1975); Darlington v. GE, 504 A.2d 306, 
317 (Pa. SuPer. Ct. 1986); Cummins v. EO & G Sealol, Inc., 690 F. Supp. 134, 137-39 
(D.R.!. 1988) (applying Rhode Island law); Ludwick v. This Minute of Carolina, Inc., 337 
S.E.2d 213,216 (S.C. 1985); Clanton v. Cain-Sloan Co., 67'1 S.W.2d 441, 444-45 (Tenn. 

11984); Sabine Pilot Serv., Ine. v. Hauck, 687 S.W.2d 733, 735 (Tex. 1985); Peterson v. 
Browning, 832 P.2d 1280,1281, 1285-86 (Utah 1992); Payne v. Rozendaal, 520 A.2d 586, 
588-90 (Vt. 1986); Bowman v. State Bank, 331 S.E.2d 797, 801 (Va. 1985); Thompson v. 
St. Regis Paper Co., 685 P.2d 1081, 1089 (Wash. 1984); Harless v. First Nat'l Bank,246 
S.E.2d 270, 275 (W. Va. 1978); Brockmeyer v. Dun & Bradstreet, 335 N.W.2d 834, 840 
(Wis. 1983). 

51. Peterson v. Browning, 832 P.2d 1280, 1281 (Utah 1992) (Durham & Stewart, JJ.); 
Kenneth T.' Lopatka, The Emerging Law of Wrongful Discharge-A Quadrennial 
Assess~nt of the Labor Law Issue of the 80s, 40 Bus. LAw. 1, 6-7 (1984). 

52. Lopatka, supra note 51, at 7. 
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CO.,M an· employer terminated an employee for refusing·to 
participate in an illegal price-fixing scheme. The court held that 
employers who demand their employees to commit criminal acts 
violate the public policy exception to the at-will rule.64 According 
to the court, "[a]n employer engaging in such conduct violates a 
basic duty imposed by law upon all employers.11M The Tameny 
court found this basic duty in fundamental public policies ex
pressed in the state's criminal statutes.56 

The second category of public policy exceptions to the at-will 
rule consists of cases in which an employee is terminated for 
performing a public obligation. In Nees v. Hocks,57 for example, 
the Oregon Supreme Court upheld an employee's wrongful 
termination claim where the employer terminated the employee 
for serving jury duty.56 Although the court agreed that Oregon 
followed the traditional at-will rule, it reasoned that in some 
circumstanc~sterminating an employee interferes with important 
community interests.59 The Hocks court stated that jury duty is 
an important civil obligation and that the good of the community 
would be affected adversely if employers could terminate employ
ees for engaging in it.50 Therefore, the court held, employees 
terminated for serving jury duty can sue their former employers 
for wrongful discharge.61 

The final category of terminations that violate public policy 
involve cases in which employers terminate employees for 
exercising legal rights or privileges.62 This category inc\udes 
termination for pursuing ~ workers' compensation claim,63 for 

53. 610 P.2d 1330 (Cal. 1980). 
54. [d. at 1336-37; see also Petermann v. International Bhd. ofTeamsters Local 396, 

344 P.2d 25, 27 (Cal. Dist. Ct. App. 1959) (termination for refusing to commit perjury 
violates public policy). 

55. Tameny, 610 P.2d at 1337. 
56. [d. at 1335. 
57. 536 P.2d 512 (Or. 1975). 
58. [d. at 516; see also Reuther v. Fowler & Williams, Inc., 386 A.2d 119, 121-22 (Pa. 

Super. Ct. 1978) (recognizing wrongful termination cause of action when employee was 
fired for serving jury duty). 

59. Hocks, 536 P.2d at 515. 
60. [d. at 516. 
61. [d. 
62. See Lopatka, supra note 51, at 11. 
63. See, e.g., Kelsay v. Motorola, Inc., 384 N.E.2d 353, 357 (Ill. 1978) (employer's 

power to terminate should not prevail when doing 80 prevents employees from pursuing 
workers' compensation claim); Frampton v. Central Ind. Gas Co., 297 N.E.2d 425, 428 
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refusing to take a polygraph test, and for refusing to submit to a 
serious invasion of privacy.64 

3. Implied..ln..Fact Contract 

The at-will rule traditionally was bolstered by the contract 
doctrines of additional consideration and mutuality of obliga
tion.65 According to· the requirement of additional consideration, 
employees must provide some form of consideration in addition to 
their continued employment to support a contract for employ~ 

ment.66 Because employees can quit at any time, their relation
ship with their employers similarly lacked the requisite mutuality 
ofobligation to support a contract for employment.67 Nonetheless, 
some courts have been willing to find implied contracts68 between 

(Ind. 1973) (same); Firestone Textile Co. v. Meadows, 666 S.W.2d 730, 732 (Ky. 1984) 
(same). 

64. $ee Lopatka, supra note 51, at 11 & nn.57-58. 
65. See ide at 17-18; Kelly McWilliams, Note, The Employment Handbook as a 

Contractual Limitation on tM Employ1fU!nt At Will Doctrine, 31 VILL. L. REv. 335, 351 
(1986). 

66. See Lopatka, supra note 51, at 17...18. 
67. See McWilliams, supra note 65, at 852. 
68. At least 41 juriadictipns have judicially adopted an implied contract exception to 

the at-will rule. Hoffmann..La Roche, Inc. v. Campbell, 512 So. 2d 725, 733-35 (Ala. 1987); 
Eales v. TananaValley Medical-Surgical Group, Inc., 863 P.2d 958, 959-60 (Alaska 1983); 
Leikvold v. Valley View Community Hosp:, 688 P.2d 170, 172-74 (Ariz. 1984); Gladden 
v. Arkansas Children's Hosp., 728 S.W.2d 501, 505 (Ark. 1987); Pugh v. See'. Candies, 
Inc., 171 Cal. Rptr. 917, 922 (Ct. App. 1981); Continental Air Lines v. Keenan, 731 P.2d 
708, 711-12 (Colo. ·1987); Finley v. Aetna Life" Casualty Co., 520 A.2d 208, 213-14 
(Conn. i987); Washington Welfare Ass'n v. Wheeler, 4~ A.2d 613, 615-16 (D.C. 1985); 
Kinoshita v. Canadian Pac. Airlines, 724 P.2d 110, 115-17 (Haw. 1986); Harkness v. City 
of Burley, 715 P.2d 1283, 1286-88 (Idaho 1986); Duldulao v. Saint Mary of Nazareth 
Hosp. Ctr., 505 N.E.2d 314, 318 (Ill. 1987); Cannon v. National By-Prods., Inc., 422 
N.W.2d 638, 640 (Iowa 1988); Morriss v. Coleman Co., 738 P.2d 841, 848..49 (Kan. 1987); 
Shah v. American Synthetic Rubber Corp., 655 S.W.2d 489, 490-92 (Ky., 1983); Larrabee 
v. Penobscot Frozen Foods, !nc., 486 A.2d 97, 99-100 (Me. 1984); Staggs v. Blue Cross, 
486 A.2d 798, 803-04 (Md. Ct. Spec. App. 1985); Hobson v. McLean Hosp. Corp., 522 
N.E.2d '975, ·977 (Mass. ·1988); Toussaint v. Blue Cross & Blue Shield, 292 N.W.2d 880, 
885 (Mich. 1980); Pine River State Bank v. Mettille, 333 N.W.2d 622, 627-30 (Minn. 
1983); Robinson v. Board of Trustees, 477 So. 2d 1352, 1353-54 (Miss. 1985); Johnston 
v. Pan Handle Coop. Ass'n, 408 N.W.2d 261, 266 (Neb. 1987); Southwest Gas Corp. v. 
Ahmad, 668 P.2d 261, 261 (Nev. 1983); Woolley v. Hoffmann-La Roche, Inc., 491 A.2d 
1257, 1264-66, modifl£d, 499 A.2d 515 (N.J. 1985); Forrester v. Parker, 606 P.2d 191, 192 
(N.M. 1980); Weinerv. McGraw-Hill, Inc.. , 443 N.E.2d 441, 444-46 (N.Y. 1982); Hammond 
v. State Personnel Bd., 345 N.W.2d 359, 361 (N.D. 1984); Mers v. Dispatch Printing Co., 
483 N.E.2d 150, 154..55 (Ohio 1985); Langdon v. Saga Corp., 569 P.2d 524,·526-28 (Okla. 
Ct. App. 1976); Yartzotrv. Democrat-l:Jerald Publishing Co., 576 P.2d 356, 360 (Or. 1978); 



No.3] HANDBOOK DISCLAIMERS 1075 

employers and employees that limit employers' absolute right to 
terminate employees.69 Such implied. contracts are based on 
promissory statements contained in employment handbooks,70 
oral assurances,71 or promises inferred from the conduct of the 
parties.72 These promissory statements generally are either 
promises to terminate for I~ust cause" only73 or promises to follow 
certain administrative procedures prior to termination.74 

Some ofthe courts that forged the implied contract exception 
did so on the basis of general notions of equity. In Toussaint v. 
Blue Cross & Blue Shield,76 for example, the employer gave its 
employees a handbook describing various termination procedures 
and promised "to treat employees leaving [the employer] in a fair 
and consistent manner and to release-employees for just cause 
only."76 After being fired without cause, an employee sued the 
employer for wrongful termination.77 

The Michigan Supreme Court reasoned that the at-will rule 
was a rule of construction, rather thlln a rule. of substantive 
law.78 Moreover, the court found that employer statements of 
policy, such as those contained in employee handbooks, can give 

DiBonaventura v. Consolidated Rail Corp., 539 A.2d 865, 867 (Pa. Super. Ct. 1988); 
Small v. Springs Indus., Inc., 357 S.E.2d 452, 454 (S.C. 1987); Osterkamp v.Alkota Mfg., 
Inc., 332 N.W.2d 275, 277 (S.D. 1983); Hamby v. Genesco, Inc., 627 S.W.2d 373, 375-76 
(Tenn. Ct. App. 1981); Aiello v. United Air Lines. 818 F.2d 1196,,1200-01 (5th Cir. 1987) 
(applying Texas law); Berube v. Fashion Centre, Ltd., 771 P.2d 1033, 1045-46, 1052 
(Utah 1989); Sherman v. Rutland Hosp., Inc., 500 A.2d 230, 232 (Vt. 1985); Thompson 
v. American Motor Inns, Inc., 62S·F. Supp. 409, 416 (W.D. Va. 1985) (applying Virginia 
law); Thompson v. Saint Regis Paper Co., 685 P.2d 1081, 1084 (Wash. 1984); Cook v. 
Heck's Inc~, 342 S.E.2d 453, 457-59 (W. Va. 1986); Ferraro v; Koelsch, 368 N.W.2d 666, 
668 (Wis. 1985); Mobile Coal Producing, Inc. v. Parks, 704 P.2d 702, 706 (Wyo. 1985). 

69. For an in-depth discussion of the implied contract exception to employment-at
will, see Shapiro & Tune, supra note 12. 

70. See, e.g., Toussaint, 292 N.W.2d at 885 (handbook may become part of 
employment contract thereby limiting employer's right to terminate at will); Woolley, 491 
A.2d at 1264-66 (same); Berube, 771 P.2d at 1044 (Durham & Stewart, JJ.) (same). 

71. See, e.g., Berube, 771 P.2d at 1044 (Durham & Stewart, JJ.) (evidence of oral 
agreement may overcome presumption that employment is at will). 

72. Circumstances surrounding the employer-employee relationship may overcome 
the presumption that employment is at will. See id. (Durham & Stewart; JJ.); infra notes 
264-72 and accompanying text (discussing effect of employer's de facto policies on 
employment relationship). 

73. See McWilliams, supra note 65, at 354. 
74. See id.; Chagares, supra note 7, at.373 & n.66. ' 
75. 292 N.W.2d 880 (Mich. 1980). 
76. [d. at 893. 
77. [d. at 883. 
78. [d. at 885. 
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rise to contractual rights.79 This is true even though "the state
ment of policy is signed by neither party, can be unilaterally 
amended by the employer without notice to ·the employee, and 
contains no reference to a specific employee, his job description or 
compens~tion."80 

The court did not delve into the specifics of these contractual 
rights, but simply reasoned that employer statements ensuringjob 
security enabled the employer to "secureD an orderly, cooperative 
and loyal work force."sl Such cooperation benefitted the employ
er.82 The court, therefore, interpreted the handbook consistent 
with the employee's legitimate expectations.s3 

The Toussaint court also recognized that employers were free 
to require employees to acknowledge that their employment was 
at will.84 Where an employer established employment policies 
and made those policies known to its employees, however, the 
employer "created a situation 'instinct with an obligation.'''85 

Other courts based the implied contract exception on 
traditional contract principles. In Woolley v. Hoffmann--La Roche, 
Inc.,86 for example, the employee received a handbook from his 
employer after commencement of employment.87 The handbook 
specified a number ofgrounds for termination and procedures the 
employer would follow in the event of termination.88 The employ
ee claimed that the employer's failure to terminate him for one of 
the specified reasons, and failure to follow the prescribed proce
dures, breached an implied-in-fact contract.89 

Inholding for the employee, the New Jersey Supreme Court 
agreed with the general principles announced in Toussaint.90 

According to the court, the mere distribution ,of a handbook 

79~ Id. 
80. Id. at 892. 
81. Id.
 
82.Id.
 
83. See ide at 893. 
84. Id. at 890-91. 
85. Id. at 892 (quoting Wood v. Lucy, Lady Duff-Gordon, 118 N.E. 214, 214 (N.Y. 

1917». 
86. 491 A.2d 1257, modified, 499 A.2d 515 (N.J. 1985). 
87. Id. at 1258. 
88. Id. at 1271..73. 
89. Id. at 1258. 
90. Id. at 1267-68. 
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suggested its importance.tli Because the handbook contained 
prOVISIons regarding job security, something of param0'!Jnt 
importance to employees, the employees could reasonably conclude 
that the handbook created a legally binding obligation.82 From 
this the court reasoned that handbooks constitute an employers 
offer for a unilateral contract,83 and employees accept the unilat
eral offer by continuing to work.IN The court found valid (~;m8ider
ation for this contract in the fact that employees continue to work 
even though not legally obligated to do so.lIl5 The unilateral 
contract analysis announced in Woolley became the paradigm for 
jurisdictions that follow the traditional contract analysis in 
formulating the implied-in-fact contract exception to at-will 
employment.96 

The recognition of the exceptions outlined above signaled an 
erosion of the at-will rule.97 The cases that began this erosion 
initially were viewed as isolated aberrations from the nearly 
uniform application of the at-will rule.98 The body of law that 
developed from these cases, however, represents one of the most 
significant protections for non-union, private-sector employees 
against arbitrary or malicious discharge.89 

91. [d. at 1265. Or as another judge put it, handbooks are not "corporate illusion!s), 
'full of sound ... signifying nothing.... Weiner v. McGraw-Hill, Inc., 442N.Y.S.2d 11, 11
12 (1981) (Kupferman, J., dissenting). 

92. Woolley, 491 A.2d at 1265-66. Importantly, the court focUHd on the employee'. 
reasonable expectations rather than the employer'. subjective intent: "Whatever 
Hoffmann-La Roche may have intended, that which was read by its employees W88 a 
promise not to fire them except for cause." [d. at 1266. 

93. [d. at 1264-66. In a bilatera~ contract, offerOR bargain for a promise to perform. 
·ld. at 1267. In a unilateral contract, however, offerors bargain for lOme act on the part 
of the offeree that, if given, results in a binding obligation. [d. 

94. [d. 
95. [d. The court skirted the mutuality ofobligation issue by claiming that although 

it raised potential interpretative problems, it did not make the job security provisions 
unenforceable. [d. at 1269. 

96. See, e.g., Johnson, 818 P.2d at 1001-02 (indicating Utah and other jurisdictions 
follow unilateral contract approach). 

97. See Peck, supra no~ 14, at 732. 
98. See .upra notes 22-27 and accompanying text (discussing Petermann decision). 
99. See generally Lopatka, supra note 51, at 2-3 (discUSling impact of exception. to 

at-will rule). 
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C. .The At-Will 'Rule in Utah 

Development ofthe employment-at-will rule in Utah general
ly followed its development in other jurisdictions. The Utah 
Supreme Court first considered ·the at-will issue in Price' :v.' 
Western Loan & Savings 'Co. 100 Price involved a written employ
ment contract that guaranteed the employee would not be 
terminated without good reason, so long as his services were 
necessary.101 The court applied traditional rules of contract' 
construction and concluded- that because the contract did not 
specify an exact period of employment, "it lacked the' essential 
element of mutuality of obligation and was terminable'at will by 
either party."102 Similarly, in Bullock v. Deseret Dodgt! Truck 
Center, Inc",los the·.employee, relying on the employer's represen
tations of pennanent employment, moved from Texas to Utah to 
become a sales manager.104 The employee 'and employer entered: 
into a written contract with detailed stock ownership and transfer 
provisions.105 After being tenninated, the employee sued for 
wrongful discharge, claimingthere was an implicit agreement that 
his employer would employ him for eight years.106 The court, 
however, refused to infer '8 period of employment.107 Because the 
employee could not establish that the employment contract was for 
8 definite period, the court held that the employer could terminate 
the employee at will. lOS Thus, Utah strictly applied the at-will 
rule and deflected contractual challenges by invoking the mutuali
ty of obligation' requirement. 

100. 100 P. 677 (Utah 1909). 
101. Id. at 678. 
102. Id. at '680; see also Hancock v. Luke, 173 P. 137, 140 (Utah 1918) (where 

employment contract did not specify duration of employment either party could 
terminate at will). ' 

103. 354 P.2d 559 (Utah 1960). 
104. Id. at 560-61. 
105. Id. at 560 & n.1. 
106. Id. at 560-61. 
107. Id. at 562. 
108. Id.; see also Bihlmaier v. Carson, 603 P.2d 790, 792 (Utah 1979) (employee hired 

Cor indefinite term has no right of action against employer for breach of employment 
contract); Crane Co. V~ Dahle, 576 P.2d 870, 872 (Utah 1978) ("In the absence of a 
contract for a definite term, an employee may quit whenever he desires, the same as the 
employer may fire him.It). 



No.3] HANDBOOK DISCLAIMERS 1079 

The Utah Supreme Court first discussed implied employment 
contracts in Held v. American Linen Supply CO. 109 In Held, the 
C9urt\stated that whether an employee has a right to be~m:Unat
ed for cause depends Qn ,the tenn~ of the contract, ,whether 
tI~ress or implied.tl110 The court,found no provision in the 
employee's collective bargaining agreement from which to infer 
such a right and consequently held that she could be ~m:Una~ 

atwill.lll ,Utah first recognized an implied employment contract 
in Piacitelli v.Southern Utah State College.. 112 The employee' in 
Piacitelli ~laimed that a personnel manualcreated an implied~iD
fact contract., 'nUs contract, the emploYee argp.ed, ,prev~n~ his 
tenninationunless the employer complied with the tenIrlnation 
procedur~soutlinedinthe manua1.11S The Utah Suprelp.e Court 
accepted ~hetrial court's conclusion that the employer breached its 
implied contract with the employee, when it failed to follo'w those 
tennination, procedures.114 

In Rose v. Allied Developrnent Co.,115 decided in 1986, the 
court observed ,that Utah recognized only, two .limited. exceptions 
to the at-will rule: first, where the employee offers consideration, 
in addition to regular services, to support the employer's promise ' 
ofjob security;116 and second, where the employer and employee 
enter an express or implied agreement regarding the duration of 
the employ,ee'semployment,ll7 

In 1989, the,Utah Supreme Court significantly expanded the 
implied contra~texception in Berube v. Fashion Centre, "Ltd.1l8 

The employee in Berube argued that a written disciplinary policy 

109. 307 P.2d 210 (Utah 1957). 
110. [d. at 211. 
111. [d. at 211-12. 
112. 636 P.2d 1063 (Utah 1981). 
113. [d. at 1()64. The employment manual at issue specified two types ofemployees; 

probationary. which could be terminated at the will of the employer, a~d penuanen~, 

which could be terminated only after the employer followed certain procedures set fort)! 
in the manual. [d. The trial court determined that the emp!oyee at iSlIue wasl'perma
nent." [d. at1064-65.' " 

114. [d. at 1070. The court stated that an employee manual could give rise to 
contractual obligations on the part of the employer, even though the employer could 
unilaterally amend the manual without notice to the employee. [d. at 1066 n.5 (citing 
Toussaint v. Blue Crou & Blue Shield, 292 N.W.2d 880, 892 (Mich. 1980». ' 

115. 719 P.2d, 83 (Utah 1986). 
116. [d. at 86 (citing Bihlmaier v. Carson, 603 P.2d 790, 792 (Utah 1979». 
117. [d. ' 
118. 771 P.2d 1033 (Utah 1989). 
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created an implied-in-fact contract requlnng her employer to 
terminate for just cause only.119 The lead opinionl20 in Berube 
reviewed the history of the at-will doctrine121 and outlined its 
three general exceptions. These exceptions, and subsequent cases 
considering them, are discussed separately below. 

1. Implied Covenant of Good Faith and Fair Dealing 

Utah does not presently recognize an exception to the at-will 
rule based on the implied covenant of good faith and. fair deal.. 
ing.122 In Berube, only Justices Durham and Stewart expressed 
a willingness to recognize this exception, and if recognized, would 
aw~rd contract rather than tort damages where it applied. l23 

Justices Howe and Hall believed, it unnecessary to consider the 
implied covenant in Berube because the issue was not properly 
before the court.124 Justic"e Zimmerman criticized Justice Dur
ham's endorsement of the implied covenant of good faith and fair 
dealing exception because it failed to "establish predictable 
guidelines for determining what [the] duty is and when an 
employer can be found to owe such a duty to an employee."l25 

Although Justice Zimmerman hinted that he might be willing to 
consider the implied covenant ofgood faith and fair dealing should 
the appropriate case .present itself,l26 the court's pronouncements 
since Berube make it unlikely that the exception will be recognized 
in Utah in the near future. 127 

119. Id. at 1048-49. 
120. The court's opinion was divided into three opinions. Justice Durham authored 

the lead opinion with Justice Stewart concurring. Id. at 1050. Justice Howe wrote a 
separate concurrence and was joined by Justice Hall. Id. Finally, Justice Zimmerman 
wrote a separate opinion, concurring in the result. Id. 

121. Id. at 1040-41 (Durham & Stewart, JJ.). 
122. See Heslop v. Bank ofUtah, 194 Utah Adv. Rep. 20, 26 (Sept. 4, 1992); Brehany 

v. Nordstrom, Inc., 812 P.2d 49, 55 (Utah 1991); Loose v. Nature-All Corp., 785 P.2d 
1096, 1098 (Utah 1989). 

123. See Berube, 771 P.2d at 1046-47 (Durham & Stewart, JJ.). 
124. Id. at 1050 (Howe, J., & Hall, C.J., concurring). Justice Howe did not think it 

was necessary or appropriate to go beyond the handbook, which he viewed as "part ofthe 
total employment contract." Id. (Howe, J., & Hall, C.J., concurring). 

125. Id. at 1051-52 (Zimmerman, J., concurring). 
126. Id. (Zimmerman, J., concurring). Justice Zimmerman stated, "[u]ntil we have 

had a better opportunity to consider the minimum rights and obligations that inhere in 
the employment relationship ... I would reject invitations to create this cause of action." 
Id. (Zimmerman, J., concurring). 

127. See, e.g., Heslop v. Bank of Utah, 194 Utah Adv. Rep. 20,' 26-27 (Sept. 4, 1992) 
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2. Public Policy 

Utah, currently recognizes a public policy exception to the 
employment-'at-will rule. l28 The precise scope of the exception, 
however, remains undefined.l29 In Peterson v. Browning,l30 the 
Utah Supreme Court unanimously recognized a public policy 
exception.131 Over a strong dissent, the court ,also held that 
violations sound in tort, rather than contract.132 The court 
further· noted that to violate the public policy exception, the 
employer's conduct must violate some clear. expression of the 
public conscience, and society's affected interests must be s~bstan
tial.133 

(refusing to recognize implied covenant of good faith and fair dealing in employment 
context); Brehany v. Nordstrom, Inc., 812P.2d 49, 55-56 (Utah 1991) (covenant of good 
faith and fair dealing cannot W implied where no express limit on employers' power to 
terminate); Loose v. Nature-All Corp., 785 P.2d 1096, 1098 (Utah 1989) (refusing to 
recognize implied covenant of good faith and fair dealing in employment context); 
Caldwell v. Ford, Bacon & Davis Utah, Inc., 777 P.2d 483, 485 (Utah 1989) (same). 

128. See Heslop, 194 Utah Adv. :Jtep. at 27; Peterson v. Browning, 832 P.2d 1280, 
1281 (Utah 1992) (Durham & Stewart, JJ.); ide at 1285-86 (Howe, J.,concurring); ide .t 
1286 (Zimmerman, J., It Hall, C.J., dissenting); see also Berube, 771 P.2d at 1043 
(Durham Be Stewart, JJ.); ide at 1051 (Zimmerman, J., concurring). In Berube, Justice 
Zimmerman agreed that Utah should recognize a public policy exception to the at-will 
rule, but he was not "prepared to say what the precise content of that exception should 
be." Id. (Zimmerman, J., concurring). 

129. Peterson, 832 P.2d at 1282 (Durham & Stewart, JJ.) ("The identification ofclear 
and substantial public policies will require case-by-case development."); see also ide at 
1287-88 (Zimmerman, J., Be Hall, C.J., dissenting) (criticizing majority's failure to provide 
guidance to future litigants). 

130. 832 P.2d 1280 (Utah 1992). The United States District Court for the District of 
Utah' certified two questions to the Utah Supreme Court for resolution. First, whether 
the public policy exception to the employment-at-will rule encompasses violations of 
federal law and the law of other states. Second, whether the public policy exception 
sounds in tort or contract. Id. at 1281 (Durham & Stewart, JJ.). 

131. Id. at 1281 (Durham Be Stewart, JJ.); ide at 1285-86 (Howe, J., concurring); ide 
at 1286 (Zimmerman, J., Be Hall~ C.J., dissenting). Although Justice Zimmerman and 
ChiefJustice Hall dissented, both agreed that discharges in violation ofpublic policy are 
actionable. Id. at 1286 (Zimmerman, J., & Hall, C.J., dissenting). 

In a subsequent case, the Utah Supreme Court announced a three-part inquiry for 
determining violations ofthe public policy exception: "(I) Does the plaintiffs termination 
implicate a clear and substantial public policy? (2) Did the employer violate this public 
policy by requiring the employee to engage in conduct violating· the policy or by 
punishing conduct furthering the policy? (3) Was violation of this public policy a 
substantial factor in the plaintiffs termination?" Heslop, 194 Utah Adv. Rep. at 25. 

132. Peterson, 832 P.2d at 1285 (Durham & Stewart, JJ.); ide at 1285-86 (Howe, J., 
concurring). But see ide at 1288-94 (Zimmerman, J., & Hall, C.J., dissenting). 

133. Id. at 1283 (Durham & Stewart, JJ.). Utah's public policies, however, are not 
necessarily confined to Utah law. The Peterson court held that violations of federal law 
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In Berube, Justice Durham identified several sources for 
public policy exceptions, including legislative enactmentsl34 and 
judicial decisions.l35 In discussing the scope ()f the public policy 
exception, Justice Durham cautioned that the exception should be 
constru~narrowlyand policies relied on must be "fundamental 
and pennanent" rather than "superficial and transitory. II136 Thus, 
the, public policy exception, cannot be read.so broadly as to 
establis~ 'a ,requirement that termination be for cause only.137 

'.',' Justice Howe echoed this concern in Peterson. In a concuning 
opinion",he emphasized that the public policy exception should be 
~arrowly construed.~d infrequently invok~.I38 The Pet~r8on 
dissent agreed that the public policy must in fact lle'clear aJld 
8ubstantjal to give rise. 19 an actionable discharge.139 However, 
accor4i,ng to the dissent, the clear and substantial test fails to give 
adequate guidance to, the bench and bar. l40 

The Peterson court was sharply divided.overwhether a court 
should :award contract or tort damages for violations of the, public 

or the law ofother states may properly form the basis of a wrongful discharge claim. Id. 
at, 1283 (Dur~aIn & Stewart. JJ.); ide at 1285-86 (Howe,J., concurring); ide at 1288 
(Zimmennan, J., & Hall, C.J., dissenting). The court carefully limited its holding, 
however, to violations of federal or state law that contravene "clear ,and substantial 
public policy of the state of Utah." Id. 'at 1283 (Durham & Stewart, JJ.). Mor.eover, the 
plaintiff must e8tab~ish a con~ection between the law violated and the public policies of 
Utah.,Id. (Durham & Stewart"JJ.) 

134.-Berube, 771 P.2d .at 1043 (Durham & Stewart, JJ.). An empl9yee can only rely 
on legislative enactmentS that "protect the public or promote public interest" for 
exceptions to th.e at-will ,rule based on public policy. Id. (Durham & Stewart, JJ,.)~ 

135., Id., (Durh,am & Stewart, JJ.). Employees can only rely on judiciai decisions that 
anno,unce public policy in areas not addressed by the legislature. Id, (Durham & Stewart, 
JJ.). 

136. .Id. (Durham & Stewart, JJ.). 
137. Caldwell V. Ford, Bacon & Davis Utah, Inc., 777P.2d 483, 485 & n.2 (Utah 

1989). 
138. Peterson, 832 P.2d at 1285 (Howe, J., concurring). According to Justice Howe, 

'''(tlhe Rubli~ policy exception is narrow enough in its scope .and app.1ication to be D9 
threat to employers who operate within the mandates of the law and clearly. estaplished 
public policy astiet o'ut'in the duly adopted laws.'" Id. (Howe, J., concurring)(quoting 
Boylev. VIsta ·Eyewear, I~c.• 700 S.W.2d 859, 878 (Mo. Ct. App. 1985». ' 

139. Id. at 1288 (Zimmerman,J., & Hall, C.J., dissenting). 
140. Id. (Zimmerman, J., & Hall, C.J., dissenting). Justice Zimme~an'attempted 

to clarify the clear and substantial test by posing two questions to help give meaning to 
the term "substantial." First, "[ils the policy in 'question one' that is of sufficient 
imporu;nce to the' public, as opposed to the parties only, that it should 'constitute an 
uncompromising bar to discharge?" Id. (Zimmerman, J., & Hall, C.J., dissenting)" Second, 
"(ila it a policy that a court would permit the parties to derogate by express contract?" 
Id.(Zimmerman, J., & Hall, C.J., dissenting). 
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policy exception. A majority of the court held that the public policy 
exception sounds in tort.141 According to the lead opinion, "poten
tial punitive damages will exert a valuable deterrent effect on 
employers who might otherwise subject their employees to a choice 
between violating the law and losing their jobS."142 The dissent 
disagreed, arguing that contract damages are ordinarily sufficient 
to make the employee whole.l43 The dissent would allow dis
charged employees to recover punitive damages only if the 
employee could prove an independent tort.144 This two-layered 
approach, the dissent argued, would proVide the deterrent effect 
of:the tort approach while avoiding the negative consequences of 
a vague, ill-defined tort remedy.l45 

Thus, in Peterson, the Utah Supreme Court adopted the 
public policy exception and identified the standard that tenninated 
employees must meet to invoke the exception.l46 The court did 
not, however, attempt to further define the standard, concluding 
that the clear arid substantial test required case-by-case develop
ment.147 That development clearly is still in its infancy.l46 

141. Id. at 1284 (Durham & Stewart, JJ.); id. at 1285-86 (Howe, J" concurring). 
142. Id. at 1285 (Durham & Stewart, JJ.). 
143. Id. lit 1288 (Zimmerman, J., & Hall, C.J., dissenting). 
144. Id. (Zimmerman, J., & Hall, C.J:, dissenting). 
145. Id. at 1291 (Zimmerman, J., & Hall, C.j., dissenting); see also Beckv. FarmerS' 

Ins. Exch., 701 P.2d 795, 802 (Utah 1985) (adopting two-layered damages approach). 
146. See supra notes 130-45 and accompanying text (discussing Peterson decision). 
147. Peterson, 832 P.2d at 1287-88 (Durham & Stewart, Jj.). 
148. Hodges v. Gibson 'Products Co., 811 P.2d 151(Utah 1991), was the tint Utah 

case to directly consider the public policy exception. In Hoc/ges, Justices Stewart and 
Durham concluded that an employer's false accusations of theft and improper tiling of 
criminal charges violated public policy.Id. at 167 (Stewart & Durham, JJ.). Thi' opinion, 
however, did not command a m~ority ofthe court. The remaining Justice, refused tojoin 
in the lead opinion's discussion of the public policy exception. Id. at 168 (Howe, J., 
concurring); id. (Zimmerman, J., & Hall, C.J., concurring). 

In Peter80n, a majority of the court held that an employer'. attempt to force ita 
employee to violate Missouri state tax law and federal customs statutes violated a clear 
and Sl1bstantial public policy of the state of Utah. Peterson, 832 P:2d at 1283 (Durham 
& Stewart, JJ); id. at 1285-86 (Howe, J., concurring); id,'at 1288 (Zimmerman, J., & 
Hall, C.J., dissenting). Although Justice Zimmerman and Chief Justice Hall dissented, 
both agreed that the alleged conduct Violated Utah's public'policy.Id. (Zimmerman, J., 
& Hall, C.J., dissenting). 

Shortly after Peterson, the court decided Heslop v. Bank of Utah, 194 Utah Adv. 
Rep. 20 (Sept,. 4, 1992). In Heslop, the court held that terminating an employee for 
insisting that the employer comply with state banking regulations violates public policy. 
Id. at 25. According to the court, state banking regulations "[do] not merely regulate the 
relationship between private' individuals such as employer and employee." Id. Rather, 
they "[serve] a substantial public policy because [they] protect the public as well as 
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3. Implied~ln-Fact Contract 

The Berube court unanimously agreed that an implied-in-fact 
contract could modify at-will employment.149 Consistent with 
Toussaint, in Berube the Utah Supreme Court reasoned that the 
at-will rule is simply a .rule of contract construction rather than 
substantive law.l50 Therefore, the rule creates only a presump
tion that an indefinite hiring may be terminated at any time by 
either party.151 The presumption "can be overcome by an .affir
mative showing by the plaintiff that the parties expressly ,or 
impliedly intended ,a specified term or agreed to terminate the 
relationship for cause alone."152 The lead opinion listed potential 
sources for implied-in-fact contracts, .including employment 
handbooks,l53 oral agreements,l54 and "all circumstances of the 
relationship which demonstrate the intent to terminate only for 
cause or to continue employment for a specified period."155 

Berube held that employees have the burden of establishing 
the existence of an implied-in-fact contract. l56 Moreover, the lead 
opinion indicated that employment contracts should be construed 
to give effect to the parties' intentions,157 and may not contradict 
written contract terms. l58 liThe determination of whether suffi
cient indicia of an implied-in-fact promise exists is a question of 
fact for the jury ...."159 

regulate[] the institutions themselves. It Id. 
149. Berube, 771 P.2d at 1044-45 (Durham & Stewart, JJ.); ide at 1050 (Howe, J., & 

Hall, C.J., concurring); ide at 1052-53 (Zimmerman, J., concurring). ' 
150. Id. at 1044 (Durham" Stewart, JJ.). 
151. Id. (Durham & Stewart, JJ.). 
152. Id. (Durham & Stewart, JJ.). 
153. Id. (Durham & Stewart, JJ.). The court unanimously agreed that employee 

handbooks were a proper source of implied contract terms.Id. (Durham & Stewart, JJ.); 
ide at 1050 (Howe, J., & Hall, C.J., concurring); ide at 1052 (Zimmerman, J., concurring). 

154. Id. at 1044 (Durham" Stewart, JJ.). Only the lead opinion recognized oral 
agreements.Id. (Durham & Stewart, JJ.). Justice Howe deemed it "not necessary to go 
beyond the written policy manual of the employer." Id. at 1050 (Howe,J.,& Hall, C.J., 
concurring). Justice Zimmerman identified "representations made by the employer in 
employee manuals, bulletins, and the like" as appropriate sources for implied contracts. 
Id. at 1052 (Zimmerman, J., concurring). 

155. Id. at 1044 (Durham &; Stewart, JJ.). 
156. Id. (Durham & Stewart, JJ.); ide at 1052 (Zimmerman, J., concurring). 
157. Id. at 1044 (Durham & Stewart, JJ.). 
158. Id. (Durham & Stewart, JJ.). 
159. Id. (Durham & Stewart, JJ.). 



No.3] HANDBOOK DISCLAIMERS 1085 

Following Berube, independent consideration is no longer 
required to support an implied contract.UIO Rather, an employee's 
continued employment after the employer's promissory representa
tion is deemed sufficient consideration.lSI Similarly, the court 
abandoned the mutuality of obligation requirement.10 The 
employee's right to terminate the employment relationship at any 
time does not give rise to a concomitant right in the employer. 
According to the court, the employee's freedom to quit in a modem 
economy is largely illusory.l88 Thus, mutuality of obligation 
cannot be invoked to avoid implied-in-fact contract liability for 
breach of an employer's promissory statements. 

Though some courts have ruled against implied contract 
claims as a matter of law,tM others have found that the rule 
announced in Berube gives rise to a question of fact, thereby 
precluding summary judgment.1M The implied contract exception 
therefore has proven successful in mitigating the harshness of the 
at-will rule. Unfortunately, the Utah Supreme Court's recent 
pronouncement in Johnson v. Morton Thiokol, Inc. 1M raises 
serious doubts about its continued ability to do so. 

160. [d. at 1045 (Durham & Stewart, JJ.). 
161. [d. (Durham & Stewart, JJ.) (citing Yartzoffv. Democrat-Harold PublishingCo., 

576 P.2d 356, 359 (Or. 1978». 
162. [d. (Durham & Stewart, JJ.). 
163. [d. (Durham & Stewart, JJ.). 
164. See Johnson v. Morton Thiokol, Inc., 818 P.2d 997, 1002-04 (Utah 1991) 

(disclaimer prohibited formation of implied employment contract as matter of law); 
Brehany, 812 P.2d at 56-57 (as matter of law employer may terminate employees who 
admit violating handbook provisions where employment manual so provides); Caldwell 
v.Ford, Bacon & Davis Utah, Inc., 777 P.2d 483, 485-86 (Utah 1989) (no wrongful 
termination where employer complied with handbook provisions when terminating 
employee); see also Arnold v. B.J. Titan Serv. Co., 783 P.2d ~1, 544 (Utah 1989) 
(entering judgment for employee where trial court found violation of handbook 
procedures). . 

165. See, e.g., Howcroft v. Mountain States Tel. & Tel. Co., 712 F. Supp. 1514, 1519
20 (D. Utah 1989) (concluding that ·whether suffICient indicia of an implied-in-fact 
promise exists is a question of fact for the jury"); Brehany v. Nordstrom, Inc., 812 P.2d 
49, 57 (Utah 199~) ("[T]riable factual issues exist as to whether the dismissal rules in 
the manual rebut the presumption of an at-will power to discharge ...."); Lowe v. 
Sorenson Research Co., 779 P.2d 668, 670 (Utah 1989) (summary judgment improper 
when trier offact might find employer failed to follow handbook termination procedures); 
Gilmore v. Salt Lake Area Community Action Program, 775 P.2d 940, 941 (Utah Ct. App. 
1989), cert. denied, 787 P.2d 33 (Utah 1990) (question of fact whether employee who 
received policy manual after be(inning employment had implied contract). 

166. 818 P.2d 997 (Utah 1991). 
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III. DISCLAIMERS As A LIMITATION ON RECOVERY
 

UNDER·IMPLIED-IN-FACT CONTRACTS
 

A disclaimer is an express statement, usually contained in 
employee handbooks or on job applications, that an employee 
cannot rely on the employer's statements or conduct as a contrac
tual commitment.187 COurtsl68 and commentatqrsl89 have en
couraged employers to use disclaimers to avoid wrongful termina
tion claims and. to preserve at-will employment. Employer~ have 
done 80 with mixed succesS.170 

This. section examines the split of authority on the enforce
ability of .disclaimers.' in employee handbooks...Some, courts, 
including the Utah Supreme Court in· Johnson, have held that a 
disclaimer prohibits an. employee from relying on an employee 
handbook for irnplied-in-fact contract provisions.171 Other courts 
have' refused to give 'such broad deference to disclaimers.172 

Instead, these courts have closely examined ;the employment 
relationship. to determine if the .disclaimer is consistent with other 

167. See Henry H. Perritt, Jr., The Future ofWrongful Dismissal Claims: Where Does 
Employer Self Interest Lie', 58 CINN. L. REV. 397, 417 (1989). 

188. See, e.g., Toussaint v. Blue Cross & Blue Shield, 292 N.W.2d 880, 891 n.24 
(Mich. 1980) (employer can enter express at-will contract with. employee); Woolley v. 
Hoffmann-La Roche, Inc., 491 A.2d 1257, 1271, modified, 499 A.2d 515 (N.J. 1985) (To 
avoid wrongful termination liability, employers should include statement that there are 
no promises in handbook, and regardless ofwhat the handbook says an employer is free 
to change wages and working conditions atwill.); Berube v. Fashion Centre, Ltd., 771 
P.2d 1033, 1049-50 (Utah 1989) (Durham & Stewart, J~.) (employer can overcome 
implied terms,by de~onstratingthey were "expressly disavowed"). 

169. See, e.g., Chagares, supra note 7, at 377 (disclaimer is useful tool in employment 
eon~xt); Kurt H. Decker, Handbooks and Employment Policies as Expres,s or Implied 
Guarantees of Employment-Employer Bewarel, 5 J,.L. & COM. 207, 223 (1985X"To 
minimize liability. an employer should consider adding a disclaimer to its handbook."); 
Lenard, .upra note 7, at 549 ("employer can disavow any of the apparent p~omises in 
such employee literature by publishing a prominent disclaimer with the material"); 
Perritt, supra note 167, at 417 (disclaimer "expressly reserving the employer's right to 
terminate with or without cause, and precluding informal agreements to the ~ntrary, 
negates any possibility of an implied agreement to dismiss only on cert~in grounds"). 

170., Compare Novosel v. Sears, Roebuck & Co., 495 F. Supp. 344,346 (E.D. Mich. 
1980) (Sears· disclaimer precluded employees from forming legitimate expectations that 
they would be terminated only for cause) with Tiranno v. Sears, Roebuck & Co.,. 472 
N.Y.S.2d 49, 50 (App. Div. 1984) (Sears' disclaimer did not preclude jury from finding 
just cause required for termination). 

171..See infra notes 174-94 and accompanying text (discussing Johnson and cases 
similarly decided). 

172. See infra notes 195-224 (discussing cases refusing to uphold disclaimers). 
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handbook proY1sions as well as the employer's -de faetopOli
cies.17S The~ twoappro~ches are analyzed below.' 

A Disclaimer Upheld:
 
Johnson v. Morton Thiokol
 

In Johnson v. Morton -Thiokol, Inc.,174 the 'Utah 'Supreme 
Court, following the lead 'of other jurisdictions,176 ' held that a 
disclaimer in' an employee handbook preServes; the" employer's 
right to discharge for any reason. In Johnson, plainti~Billy 
Johnson' C'JohnsonU

) sued his former employer Morlon Thiokol 
(riThiokol") for breaching an implied contract,- requiring' that 
ThiokoI terminate him only foI-cause. Thiokol'employed Johnson 
as a "process inspector.176 One of his duties' involved verifying the 
correct placement and seal of O-rings 'used 'in Thioktil's space 
shuttle rocket motors. On the day of the incident that lead to his 
termination, Johnson verified that he had' completed the proce
dure, but failed to notice that certain' hoses had been'improperly 
connected. After the motor was seriously damaged during a testing 
operation,1~7 Thiokol terminated Johnson in accordance with the 

173. See infra notes 264-72 and accompanying text (discussing effect of employers' 
de facto policies). - " , 

174. 818 P.2d 997 (Utah 1991). 
175. IIi the following cases, the employer' invoked a disclaimer as adefense to an 

implied contract claim and the court upheld the disclaimer: Doe v. First Nat'l Bank, 865 
F.2d 864,873 (7th Cir. 1989); Dell v. Montgomery Ward & Co., 81,1 F.2d 970, 972..74 (6th 
Cir. 1987); McCluskey v. Unicare Health Facility, Inc., 484 So. 2d 398, 400 (Ala. 1986); 
Bennet v. Evanston Hasp., 540 N.E.2d 979, 980-81 (Ill. App. Ct. 1989); Moo~ v. Illinois 
Bell Tel., 508 N.E.2d 519, 521 (Ill. App. Ct.), appeal denied, 515 N.E.2d 112 (TIL 1987); 
Nork v. Fetter Printing Co., 738 S.W.2d 824,827 (Ky. Ct. App. 1987); Castiglione v. 
Johns Hopkins Hosp., 517 A.2d 788, 793..94 (Md. Ct. Spec~.App.), cert.deni«l, 523 A.2d 
1013 (Md. 1986); Bailey v. Perkins'Restaurants, Inc., 398 N.W.2d 120, 121-23- (N.D. 
1986); Messerly v. Asamera Minerals (U.S.), Inc., 780'P.2d lS27, 1330 (Wash. Ct. App. 
1989). 

The courts in the following cases suggested that a disclaimer would negate the 
contractual etTect of a handbook, although a disclaimer was not at issue: Fletcher v. 
Wesley Medical Ctr., 585 F. Supp. 1260, 1264 (D. Karl. 1984); HotTman-La Roche, Inc. 
v. Campbell 512 So. 2d 725, 734 (Ala. 1987); Pine River State Bank v. Mettille, 333 
N.W.2d 622, 627 (Minn. 1983); Small v. Springs Indus., Inc., 357 S.E.2d 452,' 455 (S.C. 
1987). 

178., The facts ,are taken from the court's opinion in Johnson, 818 P.2d at 998';'99~ 
177. The damage led to a twenty-day delay in test firing the' rocket motor. It also 

prompted a NASA investigation and adverse publicity, both nationally and IOcally.ld. 
at 999. 
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procedures set forth in its employee handbook.178 Johnson then 
initiated the grievance procedures outlined in the handbook. 
Thiokol followed the prescribed procedures but denied Johnson 
relief. Johnson then sued for wrongful termination. 

Johnson did- not have an express employment contract with 
Thiokol. Thiokol's handbook, however, contained several pages 
describing Thiokol's disciplinary, appraisal, and grievance 
procedures.179 The handbook was prefaced by the following 
dis~laimer: 

This book is provided for [general guidance only. The policies 
and procedures expressed in this book, as well as those in any 
other personnel materials which may be issued from time to, 
time, do not create a binding contract or any other obligation 
or liability on the company. Your employment is for no set 
period and may be terminated without notice and at will at 
any time by you or the company. The company reserves the 
right to change these policies and procedures at any time for 
any reason. ISO 

The trial court granted Thiokol's motion for summary 
judgment on the grounds that there was not an implied-in-fact 
contract between Johnson and Thiokol. On appeal, the supreme 
court reiterated that the terms of an employee handbook can 
operate as an implied-in-fact contract and establish the terms of 

178. Id. 
179.	 Id. at 998. The handbook stated, among other things, 

[i]t is the policy ofMorton Thiokol, Inc., to establish reasonable rules 
of employment conduct and to ensure compliance with these rules through 
a program consistent with the best interests of the Company and its 
employees. 

PROMOTIONS AND PAY INCREASES 
Like most people, you are probably looking forward to increased 

responsibility and promotion, and Morton Thiokol recognizes this as a 
natural and worthy 4esire. 

Performance evaluations provide a guide for improvement of your 
work and a basis for your promotions and merit increases in pay. 

Id. at 998-99 n.2. The text of the handbook also contained "several pages prescribing 
Thiokol's policy concerning employee disciplinary, appraisal, and grievance procedures." 
Id. at 998 (footnote omitted). Moreover, the handbook outlined grievance procedures that 
allowed terminated employees to challenge their discharge. Id. at 999. 

180. Id. at 1003. 
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an employment relationship.181 According - to the court, the 
handbook constitutes the employers offer for a unilateral con
tract:182 The employee accepts this offer by continuing to work 
for the employer. l83 Consequently, the employers handbook must 
meet the requirements of an offer for a unilateral contract. l84 In 
order to bind an employer, the handbook terms must evince "a 
,manifestation ofthe employers intent that is communicated to the 
employee and sufficiently definite to operate as a contract 
provision.,,185 , Moreover, an employee must reasonably believe 
that this manifestation of the employers intent is an offer for 
something other than at-will employment.186 

The court rejected Johnson's implied-in-fact contract claim 
because given the disclaimer, "the only reasonable conclusion an 
employee or a juror could reach concerning Thiokol's intention is 
that Thiokol intended to retain the right to discharge for any 
reason.,,187 Therefore, in spite of the tennination procedures 
outlined in the handbook, Thiokol could tenninate Johnson at any 
time, for any reason. ISS Thus, Johnson holds that a' disclaimer is 
an absolute bar to implied-in-fact contract terms based on 
employee handbooks.189 

181~ Id. at 1000 (citing Berube, 771 P.2d at 1044). 
182. Id. at 1002. 
183. Id. 
184. Id. 
185. Id. (footnotes omitted). 
186. Id.' 
187. Id. at 1003. 
188. Id. 
189. Id.; see also Doe v. First Nat'l Bank, 865 F.2d 864,872 (7th Cir. 1989) (employee 

cannot rely on handbook that contains disclaimer); Dell v. Montgomery Ward & Co., 811 
F.2d 970, 973-74 (6th eire 1987) (same). The Johnson court agreed, however, that a 
subsequent express or implied agreement could modify the at-will employment, even if 
expressly disclaimed. Johnson, 818 P.2d at 1004 n.29. "Although an implied provision 
cannot contradict an express contract term ... an express contract can be modified by 
a subsequent implied contract."ld. (citations omitted); see also Heslop v. Bank of Utah, 
194 Utah Adv. Rep. 20, 20, 24 (Sept. 4, 1992) (express disclaimer in employment 
application modified by employers subsequent oral agreement); infra notes 264-72 and 
accompanying text (discussing effect of employer's de facto policies). 

In Moore v. Illinois Bell Telephone Co., 508 N.E.2d 519 (Ill. App. Ct.), appeal 
denied, 515 N.E.2d 112 (Ill. 1987), discharged employees sued their former employer-for 
breaching an implied employment contract.ld. at 519-20. The Dlinois Court of Appeals 
held that a disclaimer in the handbook prevented reasonable reliance on the part 'of the 
employee and therefore reversed a jury verdict in the employee's favor. Id. at -521. 
According to the court, "it would not be reasonable for an employee to believe that [the 
employer] had made an offer in the [handbook], and so no enforceable contractual rights 
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;, Justice Stewart, concurring in JohnstJn; stated that the 
majority placed too much emphasis ·:onthe disclaimer. l90 Justice 
Stewart believed that the issue was not whether the disclaimer 
was a controlling manifestation of the employers intent; rather, 
'the issue was whether'the disciplinary procedures outlined in the 
handbook 'modified the disclaimer.191 According"to Justice Stew
~ because an employer's' policies and procedures concerning dis
charge are sufficient evidence to overcome the presumption,of at
will .employment, ,the policies and procedures also should be 
sufficient 'to' overcome express assertions that employnlent is '" at 
Will. l92 Thus, disclaimers are "effeCtive only' when" they do' not 
contradict' the employers discharge -policies and procedures.193 

Justice Stewart agreed that summary judgment was properly 
granted, however, because it was undisputed that Thiokol had 
Complied with the tennination and review procedures -set forth in 
its handbook.l94 

B., cdses'Refusing'to Uphold'Disclaimers 

A number of cases have refused to uphold disclaimers in 
circumstances similar to Johnson. These decisions have relied on 
a variety oflegal principles to support their outcomes. Common to 
these decisions, however, is the fact that detailed procedures for 
discipline and termination .accompanied the disclaimer.·These 
decisions recognize that the employers have fostered reasonable 
expectations of job security, while improperly reserving the 'right, 
to terniinate at will.195 

Some courts have held that disclaimers are vague and 
ambiguous, and therefore unenforceable. For example, in Jones v. 
Central Peninsula General Hospital,l96 the Alaska Supreme 

were created by [it]." Id.; see also Castiglione v. Johns Hopkins Hosp., 517 A.2d 786, 793
94 (Md. Ct. Spec. App. 1986), eert. denied, 523 A.2d 1013 (Md. 1987)'(justifiahle reliance 
precluded where contractual intent disclaimed); Doe, 865F.2d at 872 (same). 

190. ·Johnson, 818 P.2d at 1005·06 (Stewart & Durhall1; JJ., concurring).
 
'191. Id. at 1004 (Stewart & Durham, JJ., concurring).
 
192. Id. at 1005 (Stewart & Durham, JJ., concumng). 
193. Id. at 1006 (Stewart & Durham, JJ., concurring). 
194. Id.' (Stewart & Durham, JJ., concurring). 
195. See, e.g., Jimenez v. Colorado Interstate Gas Co., 690 F. Supp. 977, 980 (D. 

Wyo. 1988) (strong equitable policy against allowing employers to mislead employees 
with policy statements while reserving right to terminate at will)~ 

196. 779 P.2d783 (Alaska 1989). 
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Court ., considered an employee handbook that purported to 
disclaim any contractual .liability.19? The provisions following the 
disclaimer provided, among other things, that the termination of 
nonprobationary employees would be "for cause" only.1M Th~ 
employer argued, however, that all of its employees were termina
ble at will in light of the disclaimer itself.l99 Yet, .the court did 
not believe the disclaimer was clear and unambiguous: a "one
sentence disclaimer, followed by 85 pages ofdetailed text ... does 
not unambiguously and conspicuously inform the employee that 
the manual is not part of the employee's contract. of employ
ment."200 The manual's provisions created an impression of job 
security. The disclaimer, therefore, did not .prevent the employee 
from using the manual to modify her at-will employmentsta

201tuS.

,Closely related to the ambiguity principle is the idea that 
disclaimers are inherently inconsistent with handbook provisions 
guaranteeing job security. For example, in Alexander u. Phillips 
Oil CO.,202 the Wyoming Supreme Court"held that a handbook 
disclaimeroa stating that employees could be terminated with or 
without cause was inconsistent with. provisions that listed 
infractions warranting discharge.204 The "overall tenor" of the 
handbook· implied that cause was necessary for termination.206 

197. [d. at 787. The disclaimer at issue stated: "The purpose ofthiil manual is to 
provide information to all Society employees. It is not a contract of employplent nor is 
it incorporated in any contract of employment between the Society and any employee.· 
Id. 

198. Id. at 785. 
199. Id. at 787. 
200. Id. at 788. 
201. Id.; see also McDonald v. Mobil Coal Producing, Inc., 820 P.2d 986,991 (Wyo. 

1991) (despite disclaimer, employer's intent was ambiguous). 
202. 707 P.2d 1385 (Wyo. 1985). 
203. The disclaimer stated, in part: 

[The handbooklis intended to be used only as a general guide for benefits 
and policies 88 they may exist from time to time. The company retains the 
right to improve, discontinue, modify and/or interpret all or part of such 
policies and the contents of this booklet at any time without the prior 
knowledge or consent of the employee. 

. . . . IAlny employee service can be terminated, with or without 
cause, at any time, at the option of either the company or the employee. 

[d. at 1387. 
204. Id. at 1388. 
205. Id. 
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Thus, when considered as a whole, the handbook was sufficient 
evidence to- support a modification of at-will employment.206 

Other courtB have looked at the employee's expectations. In 
Zaccardi v. ZaleCOrp.,201 the United States Court of Appeals for 
the Tenth Circuit, applying Utah law, reversed the trial court's 
grant of summary judgment- that was based on a disclaimeros 
in a handbook.209 The court stated that a "disclaimer does not 
automatically negate a document's contractual status and must be 
read by reference to. the parties' 'norms of conduct and expecta
tions founded 'upon- them.~11210 Similarly, Aiello v. United Air 
Lines, Inc. )211 involved an employee handbook with an introduc
tory statement' disclaiming212 contractual liability.'1s. The court 
noted that extensive regulations in handbooks could lead employ
ee8 to believe that they are entitled to certain rights214-rights 
that the employer should not be able to revoke simply by pointing 
to a disclaimer.215 Thus, rather than treating disclaimers as the 
controlling manifestation of employers' intent, these courts 
consider the reasonableness of the disclaimer in light of other 
handbook provisions. 

Still other courtB have given almost no rationale for refusing 
to uphold disclaimers. In Karl, v. General Motors COrp.,216 for 
example,the Michigan court of appeals held that a handbook 

206. Id. at 1389.
 
207~ 856 F.2d 1473· (10th Cir. 1988).
 
208.	 The disclaimer stated: 

While every effort has been made to create a manual which is specific as 
poesible the policies and procedures set forth are a guideline and are not 
intended to cover and cannot cover every contingency, circumstance or 
situation. This manual is not inunded and shall not be interpreted to be a 
formal l~l contracf, binding on the compony. 

Id. at 1476 n.S. 
209. Id. at 1476-77. 
210. 14 (quotin. Hillis v. Meister, 483 P.2'd 1314, 131' (N.M. 1971». 
211. 818 F.2d 1196 (5th Cir. 1987). 
212. The Aiello dieclaimer was an introductory statement to the employer 

regulations and policies manual that .tated: The regulation. "are not intended to be, and 
do not constitute, a contractual arrangement or agreement between the company and its 
employees of any kind, ... all employment is 'at-will.'" Id. at 1198. 

213. Id~	 , 
214. Id. at 1200 n.2 (citingClearyv. American Airlines, 168 Cal. Rptr. 722 (Dist. Ct. 

App. 1980». 
216. Itl. 
218. 261 N.W.2d 222 (Mich. Ct. App. 1977), reu'd, 282 N.W.2d 925 (Mich. 1978). 
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disclaimer17 was sufficient to avoid liability for a terminated 
employee's severance pay.218 The Michigan Supreme Court 
reversed in a one-sentence opinion. stating simply "the trial court 
erred in granting a summary judgment without hearing testimony 
in this case.,,219 

The above cases represent judicial response to disclaimers 
that purportedly bestow absolute employer discretion.220 Despite 
their varying rationale. the theme of these cases is that employers 
cannot point to a disclaimer after they have enjoyed the benefits 
of a loyal and cooperative workforce created by guaranteeing job 
security. In other words. employers cannot have their cake and eat 
it too.221 Rather than announce broad rules of decision. rife with 
the possibility of future misapplication,222 these courts closely 
scrutinize the employment relationship for inequity.223 This 

217.	 The disclaimer, stated: 
The contenta of this handbook are presented as a mat~r of infonnation 
only. While General Motors believes wholeheartedly in the plans, policies 
and procedures described here, they are not conditions of employment. 
General Motors reserves the right to modifY, revoke; suspend, tenninate, 
or change any or all auch plana, policies, or procedurell, in whole or in part, 
at any time, with or without notice. The language uaed in this hand~kia 
not intended to create, nor is' it to be construed to conatitute, a contract 
between General Motors and anyone or all of ita employees. 

[d. at 223. 
218. [d. at 224. 
219. Kari v. General Motors Corp., 282 N.W.2d 925, 925 (Mich. 1978); see al~ Aiello 

v. United Air Lines, Inc., 818 F.2d 1196, 1200 (5th Cir. 1987) ("It is a truiam in the law 
that such disavowals are not controlling."). Other courts have looked closely at whether 
the employer brought the disclaimer to the terminated employee's personal attention. See 
Morris v. Coleman Co., 738 P.2d 841, 849 (Kan. 1987). 

220. See Cynthia W. Scherb, Note, TM Use of DUclaimers to Avoid Employer 
Liability Under Employee Handbook Provi,ions, 12 J. CORl'. L. 105, 118 (1986);", aho 
Wagenseller v. Scottsdale Memorial Hosp., 710 P.2d 102/), 1037-38 (Ariz. 1985) 
("[H]aving announced a policy, the employer may not treat it IlS illusory."). 

~21. See Scherb, supra note 220, at 119. 
222. See Peterson v. Browning, 832 P.2d 1280, 1292 (Ut$ 1992) (Zimmerman, J., 

& Hall, C.J., dissenting) ("We write our decisions in the absti'llct, using a supposed Nt 
of facta in our attempt to draw a careful line between the permiuible and the 
impermissible. Once they leave our chambers, however, our rules operate in th. real 
world ofinexactitude and compromise, where judges and juries are not alwaya conaistent 
...."). ' 

223. See generally Wagenseller, 710 P.2d at 1038 (intent to create non-at-will 
relationship is discerned from totality of the parties' statementa and actions); Loft'a ..,. 
Intel Corp., 738 P.2d 1146, 1150 (Ariz. Ct. App. 1987) (whether handbook modified at
will employment is question of fact to be determined from totality of parties' atatementa 
and employment relationship); Wilkerson v. Wells Fargo Bank, 261 Cal. Rptr. 185, 189 
(Ct. App. 1989) (factors apart from express tenns may be used to ascertain existence and 



1094 UTAH LAW, REVIEW [1992: 1065 

approach leaves .courts with the flexibility necessary to, dispense 
with cases summarily when warr.anted.224 .More importantly, .it 
allows the. courts to· grant redress to employees when necessary. 

IV. A BALANCED APPROACH
 

TO EMPLOYEE HANDBOOK DISCLAIMERS
 

I~ deciding whether to enforce a handbook disc~aimer. a court 
should carefully balance .~e ofte~ competing interests of .the 
employer, the employee, and the Pllblic.225 Employers .have a 
legitimate interest in operating their businesses without undue 
governmental intrusion.226 Unnecessary limitations of an employ
er's ability to discharge employees impinge on the employer's 
ability to manage effectively its operations. On the other hand, 
employees have an interest in knowing that they can rely on an 
employer's assurance ofjob security.227 Employees, after all, have 
the greatest stake in the employment. relationship. Finally, the 
public has an interest in discouraging groundles$ lawsuits by 
disgruntled 'employees.228 These lawsuits. b:urden both the judi
~ial system~, and the ~onomy. 

John.son and similar cases protect etnployers' interests in 
managing their o~rationsand the public's interest in qiscouraging 
litigation. However, they cut deeply into employees' interest in 
being able to .rely on employers' representations of job security. 
This Note proposes that courts employ' a balanced analysis of 

content of agreement, including personnel policies or practices, employee's longevity of 
service, employers actions ret1.ecting assurance of continued employment, and industry 
practices); Woolley v. Hoffmann-La Roche, Inc., 491 A.2d 1257, 1265, modified, 499 A.2d 
515 (N.J. 1985) (to determine handbook's meaning, court must consider context in which 
it was disseminated and environment surrounding its continued existence); Tiranno v. 
Sears, Roebuck" Co., 472 N.Y.S.2d 49, 50 (App. Div.1984)Gury must consider totality 
of circumstances to find if just cause required to terminate employee). 

224. See, e.6., Longley v. Blu~ Cross" Blue Shield, 356 N.W.2d 20, 22-23 (Mich. ct. 
App. 1984) (upholding 8ummaryjudgment for employer where-employee knew she was 
at-will, even though employment conditions indicated termination for just cause); Ferraro 
v. Koelsch, 368 N.W.2d 666, 674-76 (Wis. 1985) (employee's implied contract reqUiring 
termination for cause not breached when empl~yer had cause for termination). 

225. See Woolley, 491 A.2d at 1261 (citing Pierce v. Ortho Pharmaceutical Corp., 417 
A.2d 505, 509 (N.J. 1985». 

226. Se,e ide 
227. See ide 
228. See ide 
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han~bookdisclairners; distingUishing 'valid'statements ofemployer 
policy 'from', invalid, boilerpla.te disclaimers. 

In developing an alternative approaeh, this section first 
critically examines 'the Johnson decision and the practical effect of 
its holding, arguing that rather than'furthering" the policies 
underlying the implied contract exception to the a.t-will rule, the 
court's approach instead encourages bad faith. Next, this section 
outlineS 'an alternative approach to handbook'disclaimers that 
'more 'accurAtely reflects the employment'relationship and proteCts 
'employees'" reasonable 'expectations. .. :' ~ -. 

.' , 

:", A. The, 1~pact'of'Johri8on··v. Mortot:l Thiokol ; 

In Johnson, a majority of the Utah SupremeCoun expressed 
a willingness to elevate boilerplate disclaimerS above' the 'reason
able expectatiolls of employees. As aresult,Utah employers are 
now .encouraged ':'00 promulgate:;handbooks with detailed job 
security proVisions while knowing that' these provisions'! are 
unenforceable ifaecompailied by a disclaimer. 'This result 'is 
contrary to the spirit and policy behind the implied-in-fact'contraet 
exception reCOgnized'by 'the Utah Supreme' Court: in Berube.2~ . 

The employtnent-at-will doctrinew&s a.dopted to deal with a 
'rapidly industrializing society, and mostjurisdictioIis followed the 
.'rule 'without', "adequately considering countervailing iriterests.2S0 

Among the several'factOrs'that led' to the erosion' of the at~will 

rule, the most important was the realization that it often was 
harshly applied.231 In reexamining the at-will rule many courts, 
including the Utah'Supreme Court, rejected the rule's theoretical 
,u~derpinI\i~gs' and rec~gnizedit merely as' a presumption, rather 
than a statement of substantjve lavv.232 The 'primary reason for 
judicially limiting the at-will rule is thatthe rule allows employers 
to make illuso:ry,p~mises to employees.233 As. ·one.court noted, 

229. 771 P.2d 1033, '1040-42 (Utah 1987) (Durham & Stewart, JJ.);id.at 1050 
·(Ho.~, J~, Ie' Hall, C.J., concurring); ide at 105~·53 (Zimmerman, J.,concurring). 

280. Id. at 1041 (Durhain It Stewart,JJ.); Gary E. Murg It "Clifford SCharman, 
.Employment At Will: DotheE%c~ptiontl Overwhelm the Rule', 23 B.C. L.REv. 329, 335 
,('1982). 

231. See Murg It Scharman, supra note 230, at 340. 
232. Berube, 771 P.2d at 1040-42 (Durham & Stewart, JJ.); ide at 1050 (Zimmerman, 

J., concurring).. 
233. Small v. Springs Indus., Inc., 357 S.E.2d 452, 455 (S.C. 1987). 
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U[i]t is patently unjust to allow an employer to couch a handbook 
... in mandatory tenns and then allow him to ignore these very 
policies as a 'gratuitous, nonbinding statement of general policy' 
whenever it works to his disadvantage."2M It is, of course, equal
ly unjust to allow employers to make grandiose promises of job 
security and then avoid liability by the simple expedient of a 
boilerplate disclaimer. 

According to Berube, the guiding principle in construing 
employment contracts is giving effect to the parties' intentions.235 

,Although Johnson purported to adhere to this principle, the court 
decided, as a matter of law, that handbook disclaimers are the 
controlling manifestation of an employer's ··intent.236 Although 
this rationale, logically applies to employers who hire at-will 
employees and notify them of their status through disclaimers, it 
is distinguishable from employers' who guarantee job security 
while simultaneously disclaiming their responsibility to grant it. 
In the former situation, the employer is merely advising its 
employees of the legal presumption.237 In the latter, the employ
er hopes to .gain the benefits of a loyal, motivated, and non
unionized workforce, and at the same time insulate itself from 
liability for wrongfully te_rminating employees. Enforcing disclaim
ers in the latter situation encourages deception.238 

B. An Alternative Analysis 

A balanced approach requires that a court distinguish 
enforceable statements of policy from unenforceable, boilerplate 
disclaimers. This section sets out an analytical framework for 
making such a distinction. First, this section 'considers the policy 
considerations behind handbook disclaimers. Second, this section 
distinguishes disclaimers that satisfy these policy considerations 
and therefore should be enforced from those that fail this test and 

234. Id. 
235. See Berube. 771 P.2d at 1044 (Durham & Stewart, JJ.); see also Johnson, 818 

P.2d at 1003 (court must read handbook as a whole. harmonizing all provisions). 
236. Johnson. 818 P.2d at 1003. Given the language of the disclaimer, "the only 

reasonable conclusion an employee or a juror could reach concerning Thiokors intention 
is that Thiokol intended to retain the right to discharge for any reason." Id. 

237. Id. at 1000 (indefinite-term employee is· presumed employee-at-will and thus 
terminable for any reason). 

238. Finkin, supra note 16, at 750. 



No.3] HANDBOOK DISCLAIMERS 1097 

therefore should not. In essence, this distinction involves compar
ing the handbook as a whole with the disclaimer. If the disclaimer 
is inconsistent with other provisions in the handbook, a court 
.should declare the disclaimer unenforceable. If the disclaimer is 
consistent, it simply reiterates the employer's policy and should be 
enforced. Finally, this section considers the related issue of the 
impact of an employer's de facto policies on the enforceability of 
handbook disclaimers. These policies, treated as subsequent 
assurances ofjob security, also should overrldeexpress handbook 
disclaimers. 

1. Policy Considerations 

Nonunionized, private-sector employers have a legitimate 
interest in maintaining broad discretion with respect to terminat
ing employees.239 Some commentators argue that because union
ized employees enjoy significant job security guarantees, courts 
should completely abolish the at-will rule and·thereby grant non
unionized employees the same protections.240 There is a critical 
difference, however, between job security granted in the union 
context and job security created through exceptions to the at-will 
rule. In the union context, job security is arrived at thorough 
collective bargaining, often obtained at the expense of strikes 
costly to employees. In contrast, exceptions to the at-will rule are 
externally imposed at no cost to Individual employees.u1 Al
though this distinction does not go unchallenged, the refusal to 
abolish completely the at-will rule indicates that society perceives 
a difference between unionized and at-will employees.242 

239. Hodges v. Gibson Prod. Co., 811 P.2d 151, 165 (Utah 1991) (Stewart &: Durham, 
JJ.). 

. 240. See Peck, lIupra note 14, at 728-31. Profe880r Peck argues that the growing 
recognition of exceptions to the at-will rule is intended to provide the same level of 
protection to at-will employees that is enjoyed by unionized and public employees.ld. at 
720. The legal doctrines that the courts have used to fashion exceptions to the at-will 
rule. however, are ill-suited to accomplish this objective. Id. Peck refers to the 
manipulation ofthese legal doctrines as "doctrinal camouflage."Id. The real explanation 
for this doctrinal camouflage, Peck argues, is the incompatibility of the at-will rule with 
modern society. Id. 

241. See Lopatka, lIupra note 51, at 5. 
242. See generally Murg &: Scharman,lIupra note 230, at 331 (abolishing at-will rule 

"would fundamentally alter the traditional employer-employee relationship, and would 
impose enormous burdens on employers"). 
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Because of this difference, employers use job security 
guaran·tees·to avoid-unionization and ensure an orderly, loyal, and 
cooperative workforce.243 The implied conttactexception to the 
-at-will rule prevents·an employer from making illusory promises 
by treating such guarantees as enforceable contracts. Overly broad 
recognition of 'disclaimers, however, seriously undennines the 
purpose of the implied contract exception. . 

Employers often argue that failure to give absolute deference 
to'disclaimers willhave::a chilling effect'on employers' willingness 
to· disseminate handbooks.244 According to this argument, the 
uncertainty and possibility ofjudicial second-guessing that would 
accompany less-than-absolute deference to disclaimers essentially 
would dictate that even employers who wished to issue handbooks 
refrain -from -doing SO.246 This argument, however, ignores the 
substantial benefits that handbooks provide to employers, even in 
an at-will·setting. Handbooks are useful methods for communicat
ing nonpromissory policies to employees.248 

' They can communi
cate information such as appropriate and inappropriate behavior, 
the structure of a company's operations, and the company's 
business philosophy.247 Perhaps most importantly, employers can 
also use handbooks to ensure that employees understand their 
employment is at· will. Handbooks' in an at-will employment 
setting, .therefore, actually benefit both employer and employ
ee.248 ··Thus, even if disclaimers were not accorded absolute 
deference, employers would still have a strong incentive to draft 
and disseminate handbooks. 

2. Distinguishing Enforceable from Unenforceable Disclaimers 

An employer is not required to establish. personnel policies or 
practices. When an employer does not establish policies, the law 
will presume that its employees are at will.249 However, when 

243. See Scherb, supra note 220, at 118. 
244. See Brief of Respondent at 17, Johnson v. Morton Thiokol, Inc., 818 P.2d 997 

(Utah 1991) (No. 890315). 
245. See ide 
246. See Chagares, supra note 7, at 376-78. 
247. See id.. at 377. 
248. See ide 
249. See Berube v. Fashion Centre, Ltd., 771 P.2d 1033, 1041 (Utah 1989) (Durham 

& Stewart, JJ.). 
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"an employer chooses to establish such policies and practices and 
makes them known to its employees, the employment relationship 
is presumably enhanced.,,260 This enhancement is the product of 
emploYef;! reliance on representations of job security. When an 
employer chooses to take advantage of this workforce tranquility, 
the employer ,~hould be willing to pay the cost; namely, the 
e~ployer should be bound by the policies it has promulgated.251 

Courts should not condone. offering inducements and benefits that 
the employer can withdraw simply by pointing to a disclaimer.252 

,Whenever an ,employer invokes a disclaimer to avoid implied 
contract liability, courts should closely scrutinize the entire 
handbook, as well as the text of the disclaimer. If an employer has 
made promises of job security in the handbook, those promises 
should be read in light of the disclaimer. In doing so, the court 
should give a reasonable construction to the handbook as a 
whole.253 Viewing these facially incompatible provisions together, 
the issue should not be whether the disclaimer is a controlling 
manifestation of the employer's intent;2M rather, the issue 
should be wheth~r the right to discharge at will is limited by the 
job securityguarantees.,2M If the job security guarantees are 
limitations, the terms of the implied contract, and whether the 
employer breached those terms, are questions to be resolved by a 
trier of fact. If, on the other hand, examination of the handbook 
and disclaimer reveals that the employer clearly and unequivocally 

250. Toussaint v. Blue Cross & Blue Shield, 292 N.W.2d 880, 892 (Mich. 1980). 
251. See Finkin, supra note 16, at 751-52 ("When employers act to foster a belief in 

job security and fair treatment to avoid high turnover (and unionization), they pay a 
price in being bound by the assurances they have given and by the rules they have 
fashioned toward those ends."). 

252. Woolley v. Hoffmann-La Roche, Inc., 491 A.2d 1257, 1266, modified, 499.A.2d 
515 (N.J. 1985). One commentator sums it up: "[Elmployers cannot expect to oversell 
employment' opportunities, publish slick employee handbooks with reassuring job 
security statements, or make grandiose claims of fairness and enlightenment in an 
undiscriminating effort to keep' unions out and land the best personnel, without 
substantial risk of wrongful discharge liability." Lopatka, supra note 51, at 27. 

. 253. See JoiJnson, 818 P.2d at 1003; cr. Sears v. Riemersma, 655 P.2d 1105, 1107·08 
(Utah 1982) ("The primary rule in interpreting a contract is· to determine what. the 
parties intended by looking at the entire contract and all of its parts in relation to each 
other, giving an objective and reasonable construction to the contract as a whole."); Baker 
v. Western Sur. Co., 757 P.2d 878, 881 (Utah Ct. App. 1988) (discussing importance of 
intent with respect to interpretation of contract). 

254. Johnson, 818 P.2d at 1003. 
255. [d. at 1004 n.1 (Stewart & Durham, JJ., concurring). 
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established an at-will relationship, courts should enforce that 
arrangement. Presumably, an employer willing openly to' announce 
this policy will attract the type ofemployees willing to work under 
it. 

An employer wishing to use disclaimers to notify its employ
ees of their at-will status should consider the substantive content 
as well as the appearance ofthe disclaimer. The disclaimer should 
be clear, unambiguous, and explicit.256 One commentator has 
suggested that such clarity involves indicating three items: "(1) 
that the employment relationship is tenninable at the will of 
either party, (2) that it is tenninable with or without cause, and 
(3) that it is tenninable without prior notice.u257 However, a 
disclaimer is only useful to advise employees of their at-will status 
if .the ha~dbook unambiguously informs them of their status. 
Consequently, the most important requirement for an enforceable 
disclaimer is that it be consistent with other handbook provi
sions.258 

For example, an employer may state on the first page of its 
handbook that the information contained in the handbook is for 
informational purposes only and is not a contract of employment, 
but in subsequent provisions of the handbook represent that 
employees will be terminated for caus'e only. In this situation, the 
employer has not unambiguously conveyed to· its employees that 
they are employed at will.259 Likewise, a handbook disclaimer 
followed by a list of causes for which termination will occur does 
not unambiguously convey at-will employment.260 

256. See Leikvold v. Valley View Community Hosp., 688 P.2d 170, 174 (Ariz. 1984); 
Castiglione v. Johns Hopkins Hosp., 517 A.2d 786, 793 (Md. Ct. Spec. App. 1986); 
Woolley v. Hoffmann-La Roche, Inc., 491 A.2d 1257, 1258, modified, 499 A.2d 515 (N.J. 
1985); Thompson v. St. Regis Paper Co., 685 P.2d 1081, 1088 (Wash. 1984). 

257. Chagares, supra note 7, at S84 (footnote omitted). 
258. See Clare Tully, Note, Challenging the Employment-At·Will Doctrine Through 

Mockrn Contract Theory, 16 U. MICH. J.L. REF. 449, 463 (1983). The disclaimer must also 
be consistent with the employer's de facto policies. See infra notes 264-72 and 
accompanying text (discussing effect ofemployer's del facto policies on employment-at-will 
relationship). 

259. See supra notes 196-201 and accompanying text (discussing Jones v. Central 
Peninsula Gen. Hosp., 779 P.2d 783 (Alaska 1989». 

260. See supra notes 202-06 and accompanying text (discussing Alexanderv. Phillips 
Oil Co., 707 P.2d 1385 (Wyo. 1985». 
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For this reason, employers should remove any language in 
the handbook that uses or suggests job security.261 Employers 
must delete any inaccurate or ambiguous descriptions of "perma
nent" employment, detailed grievance or disciplinary procedures 
to be taken prior to termination, and lists of exclusive reasons for 
discharge to ensure that the handbook does not implicitly guaran-. 
tee job security.262 

Of course, an employer may avoid either extreme and seek 
instead to provide limited assurances of job security. Thiokol, for .. 
example, guaranteed that it would follow certain disciplinary and 
grievance procedures prior to terminating employees.263 The 
employer must recognize, however, that failure to abide by these 
procedural guarantees subjects the employer to liability. 

3. Effect ofDe Facto Policies 

The effect of an employer's unwritten or de facto policies and 
procedures is closely related to the enforceability of disclaimers. 
These de facto policies should be treated as subsequent guarantees 
ofjob security, and thus should also negate the effect ofan express 
disclaimer. As the Johnson court recognized, an express at-will 
relationship can be modified by a subsequent implied contract.264 

Courts should be willing to construe employers' unwritten policies 
and procedures as giving rise to such an implied contract.266 

Moreover, when considering an at-will relationship, a court 
should not limit itself to the language of. the handbook and 
accompanYing disclaimer. Instead, a court should consider the 
circumstances surrounding the employment relationship.268 Even 
when the disclaimer is unambiguous and prominently placed, it 
should be only one factor in a court's inquiry and should be viewed 
in light of workplace reality.267 Courts need to be willing to look 

261. Decker, supra note 169, at 224. 
262. Id.; Chagares, supra note 7, at 392. 
263. See supra notes 179-80 and accompanying text (discussing Thiokol's disciplinary 

and grievance procedures). 
264. Johnson v. Morton Thiokol, Inc., 818 P.2d 997,1004 n.29 (Utah 1991); see also 

Heslop v. Bank of Utah, 194 Utah Adv. Rep. 20, 20, 24 (Sept. 4, 1992) (express 
disclaimer in employment application modified by subsequent oral agreement). 

265. See Johnson, 818 P.2d at 1004 (Stewart & Durham, JJ., concurring). 
266. See Lenard, supra note 7, at 562. 
267. See id. But cf. Johnson, 818 P.2d at 1003 (clear and conspicuous disclaimer 
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to factors such as employers' actions that reflect··assufances ofjob 
security, employers' unwritten personnel policies and practices, 
employees' performance and longevity of service, and industry 
practices.268 These de facto policies may combine to overcome an 
express statement in a handbook that employment is at will. 

The Utah Supreme Court has demonstrated a willingness to 
give effect to such subsequent assurances ofjob security. In Heslop 
v. Bank of Utah,269 the court recognized that even though the 
employment application signed by the discharged employee 
contained a disclaimer,27o the employer's subsequent promise 
that it would terminate the employee only for good cause bound 
the employer.271 Thus, if the employer's de facto policies indicate 
that all terminations will be for cause only, the at-will relationship 
is modified and the employer is bound by an implied contract.272 

V. CONCLUSION 

In broadly upholding handbook disclaimers, the Johnson 
decision fails to address the legitimate expectations of Utah 
employees. The unfortunate result is that employers are encour
aged.to promulgate handbooks replete with assurances of job 
security, knowing that these provisions are wholly unenforceable. 
Rather than sacrifice employee interests, courts confronted with 
handbook disclaimers should distinguish valid statements ofpolicy 
embodied in disclaimers from invalid, boilerplate disclaim
ers-giving effect to the fonner while leaving the validity of the 
latter to be weighed by a trier of fact. It is only through adopting 
such a policy that employers will be encouraged to fashion 

prevents handbook from being considered implied..in..fact contract as a matter of law). 
268. See Wilkerson v. Wells Fargo Bank, 261 Cal. Rptr. 185, 189 (Ct. App. 1989). 
269. 194 Utah Adv. Rep. 20 (Sept. 4, 1992). 
270.	 The disclaimer in Heslop stated: 

I agree that my employment will depend upon usefulness to the bank, in 
its sole discretion; the bank reserving ·the right to release me without 
notice, its obligation ending with the payment of salary through the last 
day I work. 

Id. at 20. 
271. Id. at 24 (holding statute of frauds did not bar subsequent oral contract). 
272. Id. at 1004 & n.29. The employee's continued employment is sufficient 

consideration to support the modification. Berube v. Fashion Centre, Ltd., 771 P.2d 1033, 
1045 (Utah 1989) (Durham & Stewart, JJ.); Caldwell v. Ford, Bacon & Davis Utah, Inc., 
777 P.2d 483, 485..86 (Utah 1989). 
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reasonable policies with which both employer and employee can 
live. 

TODD M. SHAUGHNESSY 
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